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CASES AT LAW 


ARGUED AND DETERMINED 
IN THE 


SUPREME COURT 


OF 


NORTH CAROLINA 


DECEMBER TERM, 1843 ae 


WILLIAM LEA, ADMINISTRATOR OF JOHN Harris, v. BRYANT GAUZE, 
ADMINISTRATOR, E:'rc.* 


pat 


. The application to revive a suit in the name of the administrator of a de- 
ceased plaintiff must be made within two terms after his death. 


. Affidavits will he received to show when the plaintiff died. 


to 


. If the death of a plaintiff occurs after the commencement of the term of 
this Court. at which the appeal in his case is regularly entered, although 
the judgment be not rendered at that term, the Court may enter a judg- 
ment nune pro tunc as of a day previous to his death. but they cannot do 
so When he died previous to the commencement of such term. 


as) 


THIs was an appeal to June Term, 1842, of this Court, which term 
began on 13 June. The defendant was the appellant, and filed the tran- 
script on 29 May. Although the opinion of the Court was delivered at 
that term (24 N. (., 440), the judgment was not entered, and it was 
afterwards ascertained that the plaimtiff Lea, the administrator of Tar- 
ris, died 7 June, 1842. The county court of Brunswick, on 1 December, 
1842, granted administration of ILarris’ estate to Hartford Jones, and 
he at this term moved for leave to revive the suit in lus name, whieh was 
opposed by the defendant, who offered athdavits as to the period 
of Lea’s death, which were not disputed on the other side. (10) 


John H. Bryan for plaintiff. 
Strange for defendant. 


Rerrix, C. J. Without having regard to the circumstance that the 
letters of administration to Jones are general, and not de bonis non, his 
motion must be denied as not having been made in due time. Rev. Stat., 


ee oe 


*The opinion on the motion in this case was delivered at June Term, 1843. 
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ch. 2, sec. 6, allows a suit brought by an administrator to be revived by 
an administrator de bonis non as it might be revived by an executor 
upon the death of his testator. Now, by the preceding sections of the 
act taken from the cts of 1789 and 1799, according to this settled con- 
struction, the executor of a deceased plaintiff must apply to carry on 
the suit within two terms after the dav of the testator’s death, except 
in the cases of contests about a will or the administration, of which 
there is no suggestion here. Rule of Court, 1 N. C., 88; Anon., 3 N. C., 
66. This is the third term since the death of the original plaintiff, and, 
therefore, the appleation is not in time to prevent the action from 
abating. 

The death of the plaintiff had occurred while the case was held under 
advisart here. We might enter the judgment nine pro tune as of a day 
previous to the death, but im facet that event occurred before the case 
was constituted in this Court, or at least before the first term, so that 
there is no dav of which a judgment could be entered in this Court in 
the life of the party. 

Per Ceriam. Motion disallowed. 


Oited: Isler v. Brown, 66 N. C.. 560. 


(41) 


AACHARIAH TRICE v. YARBOROUGH anv RAY. 


Where a judgment was rendered against a party in the Superior Court of a 
county Which is distant from that in which he resides and in which he has 
few acquaintances, where he had been induced to believe the verdict of the 
jury would be in his favor. when the court did not decide on his motion 
for a new trial until the last day of the term. when he had praved an ap- 
peal to the Supreme Court and it was granted. but he was unable after all 
his exertion to obtain sureties for the appeal in the county where the suit 
was tried. and he moreover set forth in his affidavit that he hact merits on 
his side. the court granted a certiorari. 


Revie for a certiorari to bring up the proceedings in a suit determined 
at the last term of CumpBErtanp, wherein Yarborough and Ray were 
plaintiffs and Zachariah Trice, who obtained the rule, was a defendant. 
Trice’s afidavit stated that he was an inhabitant of Orange County and 
resided about 70 miles distant from Favetteville, the county-seat of Cum- 
berland, aud had very little acquaintance in the latter county. That on 
the appeal in the suit from the county court he gave good sureties, both 
inhabitants of Cumberland County, whom he had indemnified; that he 
was always advised by his counsel that the plamtiffs could not recover, 
and entertained no doubt of a judgment in lis favor, but he calculated, 
however, if a judgment should be rendered against him contrary to his 
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own expectation and that of his counsel, he should be enabled, with the 
assistance of those who had been sureties for his appeal from the county 
court, to give the necessary sureties for an appeal to the Supreme Court; 
that in this expectation he was disappointed after he had prayed the 
appeal to this Court, although he made every exertion to procure such 
sureties. Iis affidavit further stated that he was advised the Judgment 
against him was not according to law, and he annexed a statement of 
the case as made out by the presiding judge. 

On the return of the rule several counter affidavits were filed, ( 12 ) 
made by citizens of Favetteville, who stated they were well ac- 
quainted with Trice and had done business for him. Some stated they 
_had been applied to to become his sureties to the appeal, and had refused, 
others that they had not becn called on, and would have retused if they 
had been applied to. 


Strange and Iredell for Trice. 
Henry for defendants, 


Per Curiam. Let the certiorari be granted on the party's giving bond 
and surety as required by law. 


Cited: Britt v. Patterson, 31 N, C., 201, 


JOHN JONES vy. ROBERT THOMAS. 


A. held a mortgage on a tract of land which was subject to the lien of an exe- 
cution against the mortgagor. At the sale under the execution, the Jand 
brought more than the amount of the execution. Held. that the mortga- 
gee was entitled at law to recover the surplus, 


Appreat from Dick, J., at Fall Term, 1845, of HENDERSoN. 

On the trial the case was submitted to the court upon the following 
facts; and it was agreed that if the law thereon was for the plaintiff, 
he should have judgment for #414.23 and costs; otherwise he should be 
nonsuited. 

Elijah W. Kinsey was indebted to Jones, the plaintiff, in the sum of 
$611, payable in six annual installments, with iiterest from 28 June, 
1843; and on that day he executed to the plaintiff a mortgage of a tract 
of land in fee to secure the debt. The land was situate in Henderson 
County, and the deed was exceuted there during the term of the county 
court, in which a judgment was expected to be rendered in an action 
therein pending against Kinsey. Of the swt Kinsey informed Jones at 
the time he made the deed, and the latter undertook to pay the judg- 
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(13) ment, should it be obtained. The judgment was rendered at that 
term, and a fier? facias issued thereon, under which the sheriff 
offered the land for sale. A bid was made by a person for it, and the 
plaintiff then offered to pay the money in discharge of the execution, 
but the bidder insisting on his bid, the sheriff refused to receive the 
monev and proceeded to sell the land, when, after opposing bids by the 
first bidder and the plaintiff, the former became the purchaser at the 
price of $465, which exceeded the amount of the execution debt. The 
plaintiff, before and at the sale, gave notice to the sheriff and to the 
other bidder of his mortgage, and exhibited it publicly and claimed the 
land; and after the sale, he demanded the surplus of the money after 
satisfving the execution; but the sheriff refused to pay it to him, and, 
by agreement between Kinsey, the sheriff, and the purchaser, the surplus 
was retained by the latter in satisfaction of debts which Kinsey owed 
to him and others. Thereupon this action was instituted against the 
sheriff to recover the surplus as belonging to the plaintiff. 
The court gave judgment for the plaintiff, aud the defendant appealed. 


Hoke for plaintiff. 
Badger for defendant. 


Rerrry, C. J. The Court affirms the judgment. The case is gov- 
erned by Taylor v. Williams, 23 N. C., 249. Tt is even stronger than 
that case, for the good faith of the plaintiff’s mortgage is not questioned. 
It passed the title to the land perfectly to the plaintiff, subject, indeed, 
to the encumbrance of a judgment, or, rather, the len of an execution 
that might be issued on the judgment. The effect of that was that the 
land, although the property of the plaintiff, might be taken if necessary 
to pay that debt, but it could be taken for no further purpose. The 
sheriff might have sold an aliquot part of the land, so many acres, as 
would pay the debt; and in that case it is plain the part unsold would 

have been vested in the plaintiff under his deed. It follows that 
( 14.) the surplus of the procecds belongs to him, tor the sheriff cannot, 

by the mode of his proceeding, essentially vary the rights of the 
party. It is not material that the plaintiff has onlv a mortgage. That 
vests In him the legal title, with which only we have to deal in this 
action. Any equities between him and the mortgagor, or the assignee 
of the latter, if there be such under the circumstances, must be settled 
elsewhere, 

Per Cerram, Affirmed. 


Cited: Alevander v. Springs, 27 N. C., 479; Williams ev. Avent, 40 
Net: 
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MERRITT WHIT, ApMINISTRATOR, Etc., vy. SOLOMON M. RAY. 


Where a man dies intestate, and, there being no administration on his estate. 
the next of kin take possession of it, no legal title vests in them. however 
long they may possess it; but if an administrator be appointed. even ten 
years afterwards, the legal title then vests in him and relates back to the 
death of the intestate. The possession of the next of kin in the meantime, 
though claiming it as their own, is no bar to his recovery of the property. 


ApprsaL from Pearson, /., at the extra term in August, 1843, of 
YANCEY. 

The following was the case reported by the presiding judge: This 
was an action of trover for a bay mare. The plaintiff proved that, 
about 1831 or 1852, one Pierce Roberts died intestate, leaving a wife 
and several young children, who continued to live together and carry 
on the farm and keep possession of all the personal estate of the intes- 
tate, without any division, for several years, when the widow married 
one Oliver, who after that lived with them and assisted in managing 
the farm, and, together with Roberts’ children, used the horses, stock. 
ete., as a man would use his own property; that among other articles of 
property owned by Roberts at his death was a mare; that after Ins 
marriage, Oliver put the mare to a horse; that she brought a colt 
(the bay mare sued for), and the colt was raised on the plantation ( 15 ) 
together with the increase of the other stock left by Roberts—all 
of which was used by Oliver and his wife and step-children as if it was 
their own property; that in January, 1842, the defendant seized and 
converted to his own use, by selling, the bay mare—then about 4+ vears 
old and worth about $40 or $50; that in February, 1842, the plaintiff 
was duly appointed the administrator of Pierce Roberts, there having 
been before that time no administrator; that the plaintiff then notified 
the detendant of his appointment as administrator and required him to 
give up the mare or pay her value, which he declined doing. The de- 
against Oliver and had levied upon the mare as the property of Oliver. 

The court charged that where a man died intestate, although no ad- 
ministrator was appointed and the property went into the possession of 
the next of kin, still the legal title did not vest in them, and thev 
acquired no such interest as was liable to execution; and if, after the 
expiration of ten or twelve years, an administrator was appointed, the 
legal title was then in him and related back to the death of the intes- 
tate, whom he represented, and he had a right to require the next of kin 
to deliver to him such of the property as they had in possession, though 
they had been in possession, claiming it as their own, during all the in- 
termediate time; that they could not acquire title by the statute of 
limitations because their possession was not adverse and there was no 
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person to sue; that after the administrator had taken the property and 
paid the debts, if any, he was then to deliver it to the next of kin in 
the due course of his administration, when the legal title would vest in 
them. 

The court further charged that, in this case, the mare in question 
being a colt of the mare belonging to Roberts, though foaled several 
vears after his death, was subject to the same rule, for in legal contem- 
plation the ownership of the mother at the time she had the colt was in 
the administrator; that Oliver marrving the widow succeeded to her 

yghts and took her place as one of the distributees, and was sub- 
(16) ject to the same rule that would have applied to the widow if 

she had not married; that the defendant, as coustable, repre- 
sented the rights of the creditor, and was entitled to the interest of 
Oliver, provided it was subject to execution; but Oliver’s interest was 
not subject to execution, and the coustable was placed in the same situ- 
ation in regard to the legal title of the administrator as Oliver would 
have been, or as the widow would have been had she remained single. 

The defendant’s counsel moved the court to charge the jury that 
Oliver’s being in possession and using the property as his own, so as to 
give him a false credit, was a fraud upon iis ereditors and made the 
property lable. The court refused so to charge, because there was 
nothing to divert the legal title of the administrator or to prevent him 
from asserting It. 

There was a verdict for the plaintiff, and a new trial having been 
refused, the defendant appealed. 


\o.counsel for etther party. 


Daniet, J. We have examined the opinion given im this case by his 
Honor in the court below, and it seems to us that 1t 1s correct in law. 
We therefore adopt it as the opinion of this Court. The judgment 
must be 

Perr Curiam. Affirmed. 


Cited: Grant «. Williams, 28 N. C., 845; Craig v. Miller, 34 N. C., 
376; Plummer «+. Brandon, 40 N. C., 195; Brittain v. Dickson, 104 
N.C. 552: James vr. Withers, 114 NX. C., 479; Neal vr. Wilson, 146 N.C., 
245; LOE &: 107k, tot C., 5OS, 
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STATE v. MONTREVILLE PATTON Er ats. 


1. The Buncombe Turnpike Company are bound by their charter to keep their 
road in good repair, and are indictable if the road is suffered to become 
ruinous. 


i) 


. The president and directors of the company are bound to exert all their 
powers and apply all their means, as such officers, to the keeping of the 
road in order, and for a default in the performance of this public duty are 
liable to indictment. 


Co 


. Where a particular class of persons, other than the public overseers of 
roads, are indicted for not keeping a road in order. the indictment should 
contain an ayerment “that it was their duty. and of right they ought to 
have kept the said road in repair,” otherwise judgement will be arrested. 


AppEsL by the defendants from Dich, J., at Fall Term, 1843, (17) 
of Hennperson. 


The defendants were tried upon the following indictment, to wit: 


“Nortiu. Carorina—Henderson County. 
Superior Court of Law, Fall Term, 1843. 


“The jurors for the State, upon their oath, present: That Mont. Pat- 
ton, president, and James W. Patton and William W. Davie, directors 
of the Buncombe Turnpike [oad, lately of the county of Henderson, on 
the first day of March, in the year of our Lord one thousand eight hun- 
dred and forty-two, and for*ta long time both before and since that day, 
to wit, for six mouths, being president and directors of that part of the 
public Buncombe Turnpike Road, leading from the Tennessee line by 
Asheville and IIendersonville to the South Carolina Hine, which hes 
between Big Mud Creek and the South Carolina line, in the county 
aforesaid, negligently did permit the said public road of which they 
were president and directors as aforesaid, in the county aforesaid, to 
become ruinous, miry, broken, and in great decay for want of due 
reparation thereof, and the same so to be and remain during all the 
time aforesaid negligently did permit, and still do permit, to the great 
damage and common. ntusanee of all the citizens of the State and 
others the same road passing, against the form of the statute in such 
ease made and provided, and against the peace and dignity of the 
State.” 


The defendants pleaded not guilty. On the trial the State proved the 
road to be out of proper order, and it remained so for a considerable 
time. The defendants’ counsel contended that the president and direct- 
ors were not lable to indictment for suffering their road to be out of 
repair; that they were only amenable to the Legislature for any omis- 
sion of the duties imposed on them by their charter, and prayed the 


court so to instruct the jury. The court declined to give the instruction 
21 
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prayed for, but charged the jury that the defendants were subject to 
indictment; and if thev believed the evidence, the defendants were guilty 

as charged. The jury found the defendants guiltv, and a new 
(18) trial having been moved for and refused, they appealed. 


The Attorney-General for the State. 
Alexander and John I. Bryan for defendant. 


DanteL, J. The defendants are charged in the indictment that they, 
being the president and directors of that part of the public Buncombe 
Turnpike Road, leading from the Tennessee line to the South Carolina 
line, which lies between Big Mud Creek and the South Carolina line, in 
the county of Henderson, did neghgently pernut the said public ad of 
which they were president and directors, in the county aforesaid, to be- 
come ruinous, etc., against the form of the statute, etc. 

There is a statute (2 Rey. Stat., p. 418) incorporating a company 
under the name and style of the “Buncombe Turnpike Company,” for 
the purpose of making a turnpike road from the Saluda Gap to the 
Tennessce linc. Section 9 of the act declares that the road shall be a 
public highway. Section 13 directs that all hands lable to work on 
the roads residing within two miles on either side of the said turnpike 
road shall be Table to do six days work in each and every year on the. 
said turnpike road, under the direction of “the president ‘and directors 
of the said company; and the hands as aforesaid, when warned to work 

on the said road, shall be liable to the same fines and penalties 

(19) for neglect as persons failing to work on public roads in this 
State. | 

Ye think it was the duty of the Buncombe Turnpike Company to 
keep up the road, and that, therefore, the corporation is liable to an 
indictment if the road be suffered to become ruinous. -Anv default im 
those bound to repair public highways may be redressed by criminal 
prosecution. 3 Chit. Crim. Law, 566; Hawkins P. C. B. 1, ch. 76, sec. 1. 
We also think that the individuals who have been indicted were bound, 
bv virtue of their offices, faithfully to exert all their powers and apply 
all their means, as such officers, to the keeping of the road in order, and 
that for a default in this public duty they were lable to indictment. 
But as they were not absolutely bound to keep up the road, they cannot 
be charged merely because the road has become ruinous. Besides, 1f they 
were so liable, the indictment ought to have shown how that hability 
was thrown upon them. In England, we see that where a public statute 
changes the common-law duty of the parish to a particular class of 
persons to keep in repair a public highway, where that particular class 
of persons are indicted for neglect of duty, the indictment contains an 

99 


N.C. | DECEMBER TERM, 1843. 


STATE 1. WASHBURN. 


averment that it was “their dutv and of right they ought to have kept 
the said road in repair,” ete. 3 Chit. Crim. Law, 584, Note C. There 
is no such averment in the present indictment. 

Per Curiam. Judgment arrested. 


Cited: S.v. R. R., 44 N. C., 2363 8. v. Fishplate, 83 N. C., 656; 9. v. 
McDowell, 84 NX. C., 801. 


THE STATE, ro THE USE oF SAMUEL BalLey, Vv. GABRIET 
WASHBURN ET ALS. 


1. The county court is the proper judge of the return of the election of a con- 
stable, and its adjudication thereon, while it remains in force, cannot be 
questioned. 


2. In such a case parol evidence cannot be received to show that in fact no 
election took place. . 


Apprarn from Dick, J., at Fall Term, 1845, of Rurnerrorp. (20 ) 

Debt on the bond of Gabriel Washburn as a constable for the 
county of Rutherford for the vear 1839. The following is a copy of 
the bond declared on: 


Nortu Carorina—Rutherford County—ss. 


Know all men by these presents, that we, Gabriel Washburn (naming 
the sureties), are held and firmly bound unto the State of North Caro- 
lina in the sum of $4,000, for the which payment, well and truly to be 
made and done, we bind ourselves, our heirs, ete. 

Given under our hands and seals, this 15 January, 1839. 

The condition of the above obligation is such that, whereas the above 
bounden Gabriel Washburn is the day of the date appointed to act as 
constable for the county aforesaid. Now if the said Gabriel Washburn 
shall well and truly execute his office agreeably to law and will dih- 
gently endeavor to collect all claims put into lis hands for collection, 
and faithfwly pay over all sums thereon received, with or without suit, 
unto the person entitled to receive them, then the above obligation to be 
void; otherwise to remain in full force and virtue. 

(Signed and sealed by G. Washburn and his sureties.) 


The defendant pleaded the gencral issue, conditions performed, and 
conditions not broken. On the trial, the plaintiff, after proving the 
signing and sealing of the bond by the defendants, offered in evidence a 
copy of the record of the court of pleas and quarter sessions of Ruther- 
ford County in the words following, to wit: 


on 
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“January Court, 1830. Tuesday, 15 January. Court met according 
to adjournment. 

“Present: Tt. K. Wilson, Green B, Palmer, and Greenbury Griffin, 
Esquires. 

“Gabriel Washburn, having been elected in Captain Eskridge’s com- 
pany, came into court and gave bond to North Carolina in #4, 000, with 

Benjamin Washburn, Josiah McEntire, Joseph Magness, Goods- 
(21) bury Dveus, Abram Collins, Jr., and Thomas J. Lackey for his 
securities, and then he was duly sworn.” 

The defendants objected that it did not appear from the said record 
that Washburn had been elected by the voters in a captain’s district, 
and did appear from the record that only three magistrates were present 
in court when the said bond was executed, and therefore Washburn could 
not have been regularly appointed. The court, being of opinion‘that the 
record was suffiment, overruled the objection. 

The detendant then proposed to prove that no election for constable 
iu fact took place in Captain Eskridge’s company in the vear 1839. The 
court reqected this evidence, 

The jury. under the charge of the court, rendered a verdict for the 
plaintiff, and a new trial being refused the detendant appealed. 


TToke for plarntetf, 
LF Cae LG. fae and J. i. Bryan for defendants. 


Gasrox, J. By the act concerning constables (1 Rev. Stat., ch. 24), 
it is directed that the inbabitants of each captain’s company in the 
county shall elect a suitable person to act as constable for the succeed- 
ing year, and on return of such election beimg imade under the certificate 
of the judges of the election, the county court shall proceed to quality 
the person so returned as constable, and take the bond prescribed by law 
for the faithful execution of his duty. It was objected on the trial in 
this case that the court had no authority to take the bond deelared on 

because it did not appear that the judges of the election had 
( 22) made return to the said court that Gabriel Washburn had been 

elected by the inhabitants or qualified voters in a captain’s dis- 
trict. This objection was overruled by his Honor, and, as we think, 
properly. The county court is the proper judge of the return, and its 
adjudication thereon, while it remains in force, cannot be questioned, 
The record of the county court, which was given in evidence, sets forth 
that “Gabriel Washburn, having been elected in Captain okridoe's coml- 
pany, came into court and gave a bond to North Carolina in $4,000, ete., 
and then he was duly sworn.” This is an adjudication that said Wash- 
burn was elected, and of course that he was elected in due form by those 
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who had the right to elect. There might have been a more plausible 
exception taken to the sufficiency of the record as set forth, viz., that it 
does not show to what office he was elected. Whether this would or 
would not be obviated by reference to the bond, in which the office 1s 
distinctly set forth, or to the law, which authorizes no other elections im 
captain’s districts but those of constables, we need not inquire, because 
the precise exception is that it did uot appear by whom he was elected. 
Tt is exceedingly probable that no more of the record was set forth in 
the case than was sufticient to present the exception taken by the defend- 
ants, and that the coutext of the record would have shown with sufficient 
distinctness the othee to which he was elected. 

The court having overruled this exeeption, the defendants then offered 
to show by parol evidence that an election had not m fact been made of 
a constable in Captain Eskridge’s company, which evidence the court 
rejected. We think that the evidence offered was properly rejected. The 
authority of the court to take the bond does not depend upon the fact 
that an election had been made, but that it doth so appear to them upon 
the return of judges of the clection. He who claims to be constable be- 
‘ause of such return, and those who become the bondsmen of him who 
so claims, will not be released from their obhgation by showing that he 
had availed himself of a false return to obtain radnetion into ofhee. 

There is no allegation of any other error on the part of the (23 ) 
appellants, and the judgment must be 7 . 

Per Certam. Afhrmed. 


Cited: Svc. Eshridge, 27 N.C, 412. 


JOUN MILEER vy. TWENEY OEART. 


1. Tha proceeding under the processioning act where the processioner has been 
stopped in running the lines by a party claiming the land. it is not neces- 
sary to show that such party had previous notice that the lines were about 
to be run. 


WW 


The report of a processioner that he has been stopped by a party in running 
a disputed line constitutes. between the parties claiming and disputing 
that line, a cause of record. and each, withont further notice, must be pre- 
stamped to know what is judicially done therein, 


sy 


3. An objection to any of the commissioners appointed by the court is in the 
nature of a challenge and should be brought forward when the appoint- 
ment ts about to be made, 


4. The adjudication of the commissioners affects ouly the rights of the parties 
contesting. 
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APPEAL from an interlocutory judgment at Fall Term, 1843, of Davip- 
sons Manly, J. 

At February Term, 1543, of Davidson County Court, Azariah Wil- 
liams, processioncr for the said county, made a report to the said court, 
setting forth that, being called on to procession the land of John Miller 
(the present plaintiff), he did, on 2 February, 1843, after it had been 
certified to him that due notice lad been given, commence “on the east 
bank of the Yadkin at a hiekory stump, then run thence north $d de- 
grees, east 40 chains 21 links, to a black oak, Bonner’s corner; then 

north 2! degrees, west 65 chains $5 links to a post oak, and then 
( 24) was about to proceed to run south SS degrees, west 7S chains to a 

white oak on the bank of the Yadkin and was forbidden to pro- 
ceed any further by Henry Ileart (the present defendant). Said Heart 
contends that the land is his; that it runs from the post oak south 8714 
degrees, west 15 chains, thence south; consequently the lines remain in 
dispute.” 

Upon this return of the processioner, the county court at that term 
ordered a writ to issue, and the same issued accordingly, directed to the 
sheriff, which, after reciting that the said processioner “had made a 
report to the court that he was called on to procession the land of John 
Miller on 2 February, 1843, and was stopped by Henry Heart when 
about to run from a post oak south 8S, west 78 chains to a white oak on 
the bank of the Yadkin,” commanded the sheriff to summon five persons 
therem named “as commissioners to attend with the processiouer and 
run and settle said disputed line.” At the succeeding term the commus- 
_sloners made a report to the said court wider their signatures and seals 

in the words following, viz. : 


“NortTi Carotiva—Davidson Countyv—ss. 


“In obedience to an order of Davidson County Court made at Feb- 
ruary Term in 1843, appointing the undersigned (here setting out the 
names fully), freeholders of the said county, to proceed with the pro- 
cessioner of said county, zariah Williams, to establish the line of land 
in dispute between John Miller of the one part and Henry Heart of the 
other part, do report that we proceeded with Azariah Williams, proces- 
stoner as aforesaid, who had, when processioning said land, been for- 
bidden by Ilenry Heart; and on S March, in the said year 1843, we 
commenced at a post oak, where said Williams was stopped by said 
Henry Ifeart when processioning said land, running thence south 88 
degrees, west 78 chains and 42 links to the Yadkin River bank to a white 
oak, and we did possession and establish the line in dispute between the 

suid parties as above set forth, and did establish the said line as 
(25) the said John Muller did contend should be between him and 
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Henry Heart, all the parties being present at the said processioning and 
establishing said line; and after hearing all the allegations and proofs 
offered by both parties, we became fully satisfied the line and boundaries 
of said land were as above set forth, and we established them accordingly, 
this 8 March, 1843. Given under our hands and seals.” 


To this report the defendant in the county court filed the following 
exceptions: 

1. No sufficient and legai notice was served upon the defendant pre- 
viously to proeceding by processioner, when said processioner was 
stopped and forbidden to proceed by said defendant. 

2. The names of the persons making the report are not the same as 
the names of the persons to whom the commission was directed. 

3. Commissioners Clouse and Douthat are relations of the plaintiff, 
and therefore incapacitated to act as jurors in the ease. 

4. No notice was given to the defendant that the processioner and 
commissioners were about to procession the land, or that a commission 
to eae intent had issued. | 

. The report is ambiguous and inconsistent, stating at one time that 
a commissioners had established the line in dispute to be 78 chains 
and 42 links in length, and again “that they did establish the said line 
as the said Miller did contend,” whereas it appears by the report of the 
processioner that the line claimed by the said Miller was 78 chains in 
length. 

6. That the commissioners having established neither the line claimed 
by the plaintiff nor that claimed by the defendant, the court would not 
know to which party to adjudge costs. 

7. That the commissioners, instead of processioning the line as or- 
dered by the court, have, as their report shows, merely possessioned it; 
and without suggesting anv possible meaning of the latter expression, 
the defendant insists that it cannot by any construction be held to indi- 
cate a compliance with their commission. 

S. That the entire proceedings on the part of the plaintiff have been 
illegal, null and void, and that the report of the commissioners is 
illegal and insufficient both im form and substance. ( 26 ) 

9. That legal owners of the land in dispute, to wit, the heirs of 
Robert Williams, had no notice of any part of the proceedings. 

10. That the processioner in his report did not set forth the lines m 
dispute nor the circumstances under which the dispute arose. 

These exceptions were all overruled by the county court and the report 
confirmed. The defendant thereupon appealed to the Superior Court, 
where, upon argument, the report was s ordered to be sect aside, and from 
this order the plaintiff, by permission of the Superior Court, appealed 
to this Court. 
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Mendenhall for plaintiff. 


Gaston, J. This case has been submitted here upon the exceptions 
taken im the county court, and we have aecordingly examined them. 
Several of these create no difficulty, and may readily be disposed of. 
Among these are the first and fourth, which except to the said report— 
the first because it does not appear that previous legal notice was given 
to Heart to attend at the time when the processioning was first attempted 
and the processioner forbidden by him to proceed, and the fourth that it 
does not appear that legal notice was given to him to attend the com- 
missioners When about to procession under the order of court, or that 
he had knowledge of the issumg of the commission. It 1s a plain prin- 
ciple of law founded on reason, that when a person entitled to notice of 
any judicial proceeding actually attends thereat aud takes no exception 
for want of notice, he waives all objection for the want or insufficiency 
thereof. .\ voluntary appearance saves the necessity of service of proc- 
ess, Anow, 2 N. C., 405. As to the knowledge of the issuing of the 
commission, the report of the processioner that he had been stopped by 

the defeudant in running the disputed line constituted between the 
(27) parties claiming and disputing that line a cause of record, and 
ach must be presumed to know what is judicially done therein. 
Wilson «. Shuford, 7 N. C., 504; Carpenter vr. Whitworth, 25 N, C., 204. 

The second exception, for that the report is not made by the persons 
named in the commission, 1s altogether untounded in fact. The persons 
named in the commission aud those named in the report are identical, 
and the only pretext for the exception is that one of them, “Henry Eak- 
Jey,” did not, in attaching his s¢gnature to the report, write lis Christian 
name at full length. . 

The third aud ninth exceptions are untenable, for they are not shown 
to be founded in fact. The third is, for that two of the commussioners 
were of kin to the plaintiff; aud the ninth, for that the legal ownership 
ot the lands in dispute was in the heirs of Robert Williams, and they 
had no notice of the proceedings. Now of either of these allegations 
no evidence was offered, nor was either of the exceptions supported by 
atiidavit. But besides the matter of the third exception, which is in the 
nature of a challenge, ought to have been brought forward when the 
appointment of commissioncrs was made; and as to the objection made 
in the ninth exception, it is enough that before the processioner the de- 
fendant claimed the land to be his, and the adjudication of the commus- 
sioners affects only the mghts of the parties contesting. 

The seventh exception is for that the commissioners, Instead of report- 
ing that they had processioned the lime in dispute, reported that they had 
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possessioned the same. We have no hesitation in overruling this excep- 
tion. The context put the meaning beyond all doubt. That shows that, 
in obedience to the order of the court, they proceeded with the proces- 
sioner to run the line from the post oak “south 88 degrees, west 78 chains 
and 42 links to the Yadkin River bank to a white oak, and did establish 
the line in dispute between the said parties as above.” This is proces- 
sioning, and the term to which objection has been taken may be rejected 
as superfluous. 

The remaining exceptions, which need not be separately considered, 
present the material inquiry, whether the proceedings set forth 
with sufficient certainty the matter in dispute between the con- ( 28 
tending parties and the finding of the commissioners thereon, so 
as to warrant the court in ordering the same to be recorded ail adjudg- 
ing costs against the party failing in the contest. .And, first, with respect 
to the subject in dispute, are the respective claims and allegations of the 
parties so stated that it may plainly appear upon what matter they are 
at issue? We are of opinion that although this is not done in the most 
approved form, it nevertheless appears with reasonable certainty. The 
processioner reports that he conmenced to run the land claimed by the 
plaintiff at a hickory stump on the east bank of the river, and ran out 
the first lne therefrom north 85 degrees, east (within 5 degrees of a due 
east course) 40 chains 21 links to a black oak, Bonner’s corner; that he 
then run thenee a second line north 215, degrees, west (that Is, Very 
nearly north) 65 chains, 85 links to a post ae and thus far it appears 
that there was no dispute. Me further states that he was then proceed- 
ing to run the third line; that is to say, from the post oak south 88 de- 
grees, west 87 chains to a white oak on the bank of the river; and he 
must be understood as being about to run this as the line claimed by 
Miller, and that he was forbidden so to do by the defendant IJIeart, who 
“contended” that the land was his; that 7¢ runs from the post oak sbuelt 
871% degrees, west 15 chains, thence south. Now, upon this, we think 
it Beet oe appears that Miller claimed that the third Jine of his tract 
ran from the post a south 88 degrees, west 78 chains to a white oak 
on the bank of the river, north of he hickory stump, lis beginning 
corner on the river, and that Heart insisted that it ran south S71 de- 
grees, west 15 chains only, and thence, without regard to the river, 
turned off to the south, and that the land between the line as claimed 
by Miller and the line as he asserted it ought to run was his (Teart’s) 
land. These were then the respective allegations of the parties as to a 
dividing line between them, and the matter in issue was, Which of 
these two alleged lines was the true one? The processioner was ( 29 ) 
forbidden to run the line as claimed by the plaintiff because, by so 
doing, the defendant alleged that the processioner would go upon his 
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land, for that it (meaning the line) ought to run a different course and 
distance, viz., the course and distance insisted on by the defendant. As 
technical forms are not required, the report of the processioner we hold 
to be sufficiently certain. There is less difficulty with respect to the 
report of the commissioners. The only objection to it, except the hyper- 
critical one before noticed founded on the substitution of the word “pos- 
session” for “procession,” 1s that they make the distance on the line from 
the post oak to the white oak, claimed by the plaintiff, 42 links of a 
chain greater than the distance which the plaintiff claimed to run in 
order to reach that white oak. This affects not in the slightest degree 
the controversy between the parties. The commissioners have estab- 
lished the line as claimed by the plaintiff, for they establish the same 
termini and the same course to be the termini and course thereof, and 
whether the distance by actual measurement does or does not exceed that 
claimed or called for (42 links) is wholly immaterial. 

Upon the whole matter, this Court is of opinion that there was. error 
In setting aside the report of the commissioners. The defendant must 
pay the costs of the appeal. 

PER CURIAM. Reversed. 

Cited: Parter v. Durham, 90 N. C., 58; Forney vr. Williamson, 98 
ee Oe ys 


( ) 
AN N DE \ IN LY \ . JOHN Ix, + ELL ho, BAIL OF Ay ( RO ‘va 


A plaintiff having recovered a judgment against the principal issued a sei. fa. 
against his bail. On the return of the sci. fa. the bail pleaded that no cea. 
sa. had issued against the principal. and the issue was found in his favor. 
The plaintiff then. after the expiration of some vears from the rendition 
of the judgment against the principal. issued another sei. fa. against the 
hill. to which the latter pleaded the statute limiting the time within which 
a sci, fa. shall be issued against bail. Held, that the time during which 
the former proceedings against the bill were pending should not be de- 
ducted from the computation of the time within which the sci. fa. was to 
be sued out. 


ApprEar from Dick. J., at the Special Term in July, 1848, of RurHer- 
FORD. 

Scire facius against the defendant as bail of Abraham Crow. It ap- 
peared that the plaintiff, at the Fall Term, 1834, recovered a judgment 
against Abraham Crow for the amount set forth in the sci. fa., and that 
the defendant had become the bail of the said Crow; that what purported 
to be a ca. sa. had issued on the judgment against Crow, which was 
returned “not found”; that on 10 January, 1837, a sc7. fa. issued to sub- 
ject the defendant as bail; that on the return of the same several pleas 
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were pleaded, and, among others, that there was no ca. sa.; that the case 
came on tor Acar. at Fall Tein: 1838, when the sci. fa. was dismissed 
because of a defect in the ca. sa., the jury having found the other issues 
for the plaintiff. A second ca. sa. was then issued and returned “not 
found,” whereupon the present sci. fa. issued on 6 August, 1840, return- 
able at the Fall Term, at which term the defendant pleaded nul tiel 
record, no ca. sa., statute of limitations, and former judgment. The 
court adjudged that there was such a record, and the jury, under the 
charge of the court, found the other issue in favor of the plaintiff. It 
was insisted on the trial bv the defendant’s counsel that the dis- 

mission of the first sc’. fa. was a final judgment and bar, and also (31 ) 
that the proceedings under it did not prevent the statute of lmita- 

tions. The court, bemg of opinion that neither objection would avail the 
defendant, gave judgment for the plaintiff, and the defendant appealed. 


No counsel for plaintiff. 
IToke for defendant. 


Danrer, J. Rey. Stat., ch. 65, sec. 16, declares that “no serre facras 
shall be issued out or prosecuted against the bail of anv defendant to 
any writ or action, ete., but within four vears after the rendition of a 
final judgment or fhe enterme o a final decree in the action or suit, to 
which bail is or shall be given.” Then follow in the act two provisos. 
The plaintiff’s case is not embraced in either of them. More than four 
vears had run from the date of the judgment against Crow, the princi- 
pal, to the issuing of this scire fecias against the bail. The time which 
elapsed pending the first scire facias, we think, ought not to have been 
stricken out of the computation, because the first scire facias was not 
determined against the plaintiff “either by nonswit, arrest of judgment, 
or reversal’ for error,” the only cases mentioned im section 17 of the act 
to prevent time from runutng in favor of the bath There must be a 

Per Curiam. New trial. 


(32) 


DEN on DEMISE or JONATHAN PACE v. JAMES STATON, 


1. A possession of twenty-one vears under colorable title and under known and 
visible boundaries will confer a good title and bar the entry of any person 
claiming under the State. without any reference to the period at which the 
person so entering on the previous possessor acquired his right or claim 
under the State. 


1D 


The word “entry” in Rey. Stat., ch. 63. sec. 2, means an actual entry into the 
land, as the exercise of a right under a oe legal title derived from the 
State. and not an entry in a publie office. as of vacant and unappropriated 
land to which the party intends to perfect a perfect title. 
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APPEAL from Dich, J., at Fall Term, 1843, of Henxprrson. 

This action of ejectmenut was instituted on 3 February, 1842, and the 
plaintiff claimed title as follows: In November, 1815, Moses Martin, 
by deed, conveved the premises, as deseribed in the declaration, to the 
lessor of the plainnff, and he immediately entered and hath retained 
possession ever since, except as it appeared that at the time of bringing 
this suit the detendant has taken possession of a field, part of the land 
so conveyed to and possessed by the lessor of the plaintiff, 

To show the title in himself, the defendant produced a grant from 
the State to him, dated in April, 1556, for that part of the land into 
which he had thus entered. And on the part of the defendant it was 
insisted that the plaintiff conld not recover because his lessor had not 
possession of the premises for twenty-one years before the issuing of 
the grant to the defendant. Of that opinion was the court, and so in 
structed the jury, who gave a verdict for the defendant, and from the 
judgment rendered thereon the plaimtitf appealed. 


Vo counsel for either party. 


(383) Rereixy, C. J. It must be assumed, upon the case as stated, 

that the defendant did not take possession of the field claimed by 
him before 1842, because he proved no possession before that time and 
because the decision of the court is based on the faet that the grant is- 
sued to the defendant before the possession of the plaintiff had con- 
tinued for twenty-one vears, and not upon the ground that the defend- 
ant had entered under his grant before the expiration of the twenty-one 
years. In that we think the opinion delivered by his Honor is‘erroneous. 
If the truth be, as it is necessarily to be inferred here, that the lessor 
of the plaintiff had possession for twenty-one vears under colorable title 
of the premises, under known and visible boundaries, before the defend- 
aut entered, then the title of the lessor of the plaintiff is ratified, con- 
firmed, and declared a good and legal bar to the eutry of the detendant 
under the right or claim of the State by the express words of the act 
of 1791 (Rev. Stat., ch. 65, see. 2), and that without any reference what- 
ever to the period at which the defendant thus entering on the previons 
possessor acquired his right or claim under the State; in other words, 
obtained lis grant. We have been at a loss to conjecture a ground for 
the construction of the act which was adopted in the Superior Court. 
The only color for it that has been suggested is that the “entry” men- 
tioned in the act, and thereby barred, is to be widerstoad as “an entry 
of the land as vacaut,” and, therefore, that making such an entry and 
obtaining a grant thereon before the expiration of twenty-one vears vest 
in the grautee a good title, provided he sue for or take possession of the 
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land within seven years after the grant. But that is manifestly, we 
think, a mistake of the sense of the Legislature. The term “entry” in 
the act of 1791 means precisely what it does in that of 1715, both being 
acts for quieting ancient titles to lands, and thus in pari materia. In 
the act of 1715 the language is that no person who shall have title té 
lands “shall thereunder enter or make claim” but within seven years, 
but that all possessions held without suing such claim as aforesaid 

shall be a perpetual bar against all persons, which unquestion- ( 3+ ) 
ably means an entry into the land or a taking possession thereof. 

From the nature of the subject, the same word, even if standing alone, 
must be received in the like sense in the latter statute. But the con- 
text puts 1t bevond doubt. The subsequent words, “under the right or 
claim of the State” annexed to and qualifving the terin “entry” prove 
the act to mean an entry into the lands as the exercise of a right under 
a valid legal title derived from the State, and not an eutry in a publie 
office as of vacant and unappropriated land to which the party intends 
to perfect a title. 

Per Crrram. Venire de novo. 


JAMES HARVER v. ELISHA P. MILLER. 


1. On an appeal from the verdict of a jury in the county court assessing dam- 
ages for the erection of a mill. the Superior Court has a right to permit 
the sheriff to amend his return of the verdict of the jury so as to set forth 
that they were sworn on the premises, 

2. In the case of a petition for damages caused by the erection of a mill, under 
the act of Assembly (Rey. Stat.. ch. 74), when there have been a verdict 
and judgment in the county court. the Superior Court has no right to dis- 
miss the appeal of either party therefrom because of irregularity in the 
proceedings previous to the verdict or in the verdict itself. The trial must 
be had in the Superior Court as prescribed by that act. 

, 

Arrest from Dich, J., at Fall Term, 1848, of CaLpweE tu. 

The plaintiff filed lis petition in the county court of Caldwell County 
in conformity to the provisions of the aet of Assembly “concerning mills 
and millers” (Rev. Stat., eh. 74), in which he represented that he 
was the owner of a tract of land and a null; that the defendant (35 ) 
was the owner of an adjoiming tract and of a mill thereon lower 
down the stream, and that the defendant raised the water of the stream, 
by reason of his null dam, so as to overflow the petitioner’s land and 
submerge the water-wheel of the petitioner’s mill, and the petitioner 
prayed that the court would direct the sheriff to suminon a jury to go 
upon the prenuses and assess lis damages. The defendant put in an 
auswer to the petition, and the court ordered “that the sheriff should 
summon a jury, and that they report to the next term, according to the 
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act of Assembly.” To the next term a report was made purporting to 
be the verdict of the jury so summoned, wherein they assessed the dam- 
ages sustained by the petitioner at $15 per vear. The transcript, after 
setting forth these matters, then proceeds to state, “with which verdict 
James Harper (the plaintiff), being dissatisfied, prayed an appeal to 
the Superior Court, which was granted, he having entered into bond 
and security as required by law.” Upon the cause being carried up to 
the Superior Court, a motion was made on the part of the plaintiff to 
amend the return of the sheriff, setting forth the verdict of the jury so 
as to show that they were sworn on the premises, and the court ordered 
the amendment to be made, whereupon the defendant prayed, and the 
court gave him leave, to appeal from this interlocutory order. A motion 
was then made bv the defendant to dismiss the appeal because the verdict 
of the jury was so defective as not to authorize a judgment in the county 
court from which the plaintiff could appeal, and thereupon it was or- 
dered by the court that the appeal be dismissed. From this judgment 
the plaintiff appealed to this Court. 


ELF, Caldwell, Bynum. and J. H. Bryan for plaintiff. 
Alexander far defendant, 


Gaston, J. There is no error in the order from which the defendant 

appealed. The court has miquestionably the power to make the amend- 

ment under the extensive grant contained in the first section of 

(36) the act “Concerning the amendment of process, pleadings, and 

other proceedings at law.” (Rev. Stat., ch. 3.) We presume that 

thev exercised this power discreetly, and have no right to supery ise the 
exercise of a discretionary power. 

With respect to the dismission of the appeal to the Superior Court, 
we are of opinion that it is not warrayted by any sufficient reason. The 
counsel for the defendant expressly waives the objection that no formal 
judginent was entered upon in the county court if the verdict can be 
decmed such as to warrant a judgment thereon. In w aiving this objec- 
tion, he not only conforms to the well-known indulgence which gentle- 
men ot the profession uniformly show to the imperfect records of our 
county courts, but foregoes no right of his client, however technical, for 
it has been long settled in this State “that upon a verdict which, con- 
nected with the pleadings, authorizes a Judgment; and where no judg- 
ment 1s formally entered, the courts intend such a judgment as ought to 
have been rendered.” Barnard v. Etheridge, 15 N. C., 296 

It remains to be seen whether the verdict was so defective as not to 
authorize a judgment. The law directs that the jurv shall assess the 
amount which the plaintiff ought annually to receive from the owner of 
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the mill on account of the damages by the petitioner sustained. Surely 
this is distinctly done when, after setting forth that they were appointed 
to assess the damages between James Harper, plaintiff, and Elisha P. 
Miller, defendant, they report that in performance of that duty they 
assess the damages sustained by James Harper at $15 per vear. To 
every fair intendment, this is a verdict that the plaintiff Harper receive 
from the defendant Miller annually the sum of $15 on account of the 
damages sustained by the plaintiff. 

It is to be remarked, too, that no exception was taken by either party 
in the county court to the form of the verdict, and it does not appear 
that the defendant was dissatisfied with its substance. The plain- 
tiff, who complains of the verdict, treats it as a valid one fol- ( 37 ) 
lowed by a judgment conforming thereto. We think that it can- 
not be allowed to the defendant to say there was no verdict, no judg- 
ment, and therefore the appeal of the plaintiff was a nullitv. The act 
concerning appeals (Rev. Stat., ch. 4, sec. 2) declares that no appeal 
from the county court shall be dismissed for want of form 1f there 
appear suflicient matter of substance in the transeript to enable the 
Superior Court to proceed thereon. 

In the argument here, the defendant raised objections to the regu- 
larity of the proceedings previous to the verdict. It 1s unnecessary to 
examine into the validity of these objections, and, 1f valid, whether they 
be not waived by not being brought forward in apt season. It is cer- 
tainly a general rule that objections to proceedings because of irregu- 
larity should be made upon the first opportunity presented; and where 
there has been an irregularity, if the party overlook it and take subse- 
quent steps in the cause, he cannot afterwards turn back to the 1rregu- 
larity and object to it. But at all events, whether the previous proceed- 
ings have been regular or irregular, there have been a verdict in this 
cause, and a judgment pursuant thereto, and therefore the plaintiff had 
a rnght to appeal therefrom. Appeals are expressly given “where either 
(party) is dissatished with the judgment of the court upon the verdict 
of the jury rendered upon the petition of any person alleging that he is 
injured by the erection of a pubhe mill.” Rev. Stat., ch. 4, see. 2. And 
by section 17 of the act “concerning mills and millers” (Rev. Stat., ch. 
74) special provisions are made as to the mode ot trial upon such ap- 
peals and as to the consequences if, when the plaintiff appeals, he fail 
to recover higher damages than were awarded to him by the jury on 
the premises. 

The Superior Court will reverse the order dismissing the appeal from 
the county court and proceed with the trial of the cause so brought be- 
fore it by appeal, according to the usages of law. 

Per Curran. Reversed. 
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(38 ) 
DEN ON DEMISE OF WILLIAM MORRISEY ET ats. vy. JOHN LOVE. 


1. Where a constable returned on an execution #wzainst A. B.: “levied on land 
supposed to be upwards of 100 acres, where R. H. lives on: no other property 
to be found,” and it appeared in evidence that A. B. had two tracts of land 
in the county, each about 100 acres. on one of Which he lived himself and 
on the other J. H. lived. and that the latter was known as the land of A. B. 
on which J. H. lived: Held, that the want of certainty in the description 
of the Jand leyied on was not aided hy the parol evidence. and that the 
party claiming by purchase at a sale made under that levy acquired no 
title. 

>. Where the identity of land Jevied on by a constable with that claimed under 
a purchase under that levy is sought to be established by parol evidence, 
the inquiry is one of fact for the jury. not of law for the court. 


Aprpeat trom Pearson, J.. at Fall Term, 1848, of Drrtiiy. 

Ejectment. The possession of the defendant was admitted. The 
plamtiff rehed entirely on the title of the heirs of James Jomer, the 
lessors in the third count of the declaration. To support this title the 
plaiunitf introduecd a grant from the State tor the land in dispute. bemg 
a tract of about 110 acres, to James Joiner in the vear 1803, and proved 
that the said James Joiner had died intestate, and that the lessors of 
the plaintiff were his heirs at law. 

For the purpose of showing title out of the lessors of the plaintiff, 
the defendant offered in evidence u magistrate’s warrant, Judgment, and 
excention, In favor of Jonathan Gore against the said James Jomer, in 
1806, le also offered in evidence a return made by the constable on 
the said execution in the following words, viz.: ‘“‘Levied on land sup- 
posed to be upwards of 100 acres, where Richard Heath lives on. No 

other property to be found.” This return was transmitted by 
(59) the justice to whom it was made to the county court, who ordered 

a venditiont exponas to issue thereon. The rendition: evponas, 
reciting the levy as made by the constable, was issued direct to the sher- 
iff: the sheriff sold bv virtue thereof and conveyed the land to one .rm- 
strong. ‘To sustain the levy made by the constable, the defendant proved 
that at the time of the levy James Joiner owned but two tracts of land 
in Duphu County—one tract of 110 acres Iwing ono... Sreek, upon 
which said Joiner ved, and another tract of 110 acres adjoining the 
other, upon which James Ifeath hved (which is alleged to be the tract 
In dispute); that this last tract was not situated on any water-course, 
but lay in a level pocoson, pie barren, and was then known as a tract 
belonging to James Jomer, upon which James Heath lived, the said 


James beng the lessee of Joiner. The plaintiff insisted that the descrip- 
tion in the levy was not sufficiently specific, and made other objections 
or 
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to the record produced by the defendant which if is not necessary to 
state particularly as thev are not adverted to by the Supreme Court in 
delivering their opinion. The presiding judge was of opinion that the 
levy of the constable, as explained by the evidence, was sutliciently ex- 
plicit, and the jury, under his direction, found a verdict for the defend- 
ant. A motion for a new trial having been refused, the plamtiff ap- 
pealed to the Supreme Court. 


Reid for plaintef. 
No counsel for defendant. 


Gastron, J.* There would probably be no serious dithculty in ( 40 ) 
the way of affirming the judgment of the Superior Court but for 
the objection taken to the certainty of the levy. The constable’s return 
is “levied on lands supposed to be upwards of 100 acres, where Richard 
Heath lives. No other property to be found.” To sustain this levy, the 
defendant proved that James Joiner, the defendant in the execution, 
owned but two tracts of land in the county, each of 110 acres and 
adjoining to cach other; that ou one of these he resided himself, 
and that on the other (which was alleged to be the tract levied on and 
which is the tract now in dispute) James Heath lived as Joiner’s lessec ; 
that the former tract was situated on a creek, and the latter was uot 
situate on any water-course, but lav in a flat pocoson, pine barren, and 
was known as a tract belonging to James Jomer whereon James Heath 
lived. An objection being taken by the plaintiff to the sufficiency of the 
levy, his Honor held that the description of the land therein, as explained 
by this evidence, was sufficiently specific. 

The plaintiff excepts to this opinion for two reasons: First, for that 
the extrinsic evidence set forth has no tendency to explain or supply the 
defective description in the return; and, secondly, for that, if it had, 
whether such explanatory or supplementary evidence identified the sub- 
ject-matter of the levy was a question of fact for the jury, and not one 
of law for the court. In our opinion, both of these objections are well 
founded. 

Rey. Stat., ch. 62, sec. 16, preseribes that where the constable makes 
a levy on land, he shall make return thereof to the justice, “setting forth 
what land he has levied on, where situate, on what water-course, and 
whose land it is adjoining.” The courts have decided that it is 
not indispensable that these directions of the statute should be (41 ) 
literally observed. but at the same time they have held that where 


This was the last opinion delivered by Judge Gaston in the Supreme Court. 
He read it in court on Saturday, 20 January, and died on the following Tues- 
day. 
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the return does not set forth all the marks of description prescribed by 
the statute, it 1s necessarv for the claimant under the levy to show clearly 
by extrinsic evidence that it does adequately describe the land, and that 
it describes it as satisfactorily as if it had in terms conformed to the 
statute. Borden v. Smith, 20 N. C., 27; luggins v. Ketchum, 1b., 550; 
Smith vr. Low, 24 N. C., 457. And by the same decisions it is settled 
that where it is attempted to help a return by such extrinsic evidence, 
the mquiry whether the land levied on be thereby identified is an inquiry 
of fact for the determination of the jury. 

We are unable in this case to lay our hands on any evidence which 
could warrant a jury in declaring the land identified by the description 
in the return. As the execution authorized the constable to levy on the 
land of James Joiner, and not on that of any other person, we may 
assume that the return should be understood as though it had in terms 
described the land levied on as that of Joiner. So understood, the de- 
scription is “land of James Joiner, supposed to be upwards of 100 acres, 
whereon Richard Heath hives.” A part of this description, as appli- 
cable to any tract of Joiner’s, is contradicted by the evidence. From 
that it appears that James Joiner had no land on which Pichard Heath 
lived. The parol evidence, far from aiding or explaining this part of 
the deseription, proves it to be false. It is not shown that the land in 
question ever bore this description, on the contrary, the evidence is that 
the land was known as the land of Joiner, whereon James Heath lived. 
Whether this false description, although it 1s apparently an essential 
mark of the land, may not be rejected we need not stop to inquire, for 
if this be admitted, then the description is “land of James Joiner, sup- 
posed to be upwards of 100 acres.” Where is the parol evidence to sup- 

ply this defective description? James Joiner had two tracts, each 
(42) containing upwards of 100 acres. There is nothing to show which 
of these, if to either, the levy apphed. 

Prr CURIAM. New trial, 


Coted: Jones v. Austin, 32 N. C., 21, 22; Farmer v. Batts, 83 N. C., 
389, 


HANNAH LOCKE vy. ROBERT GIBBS. 


One may recover damages in an action on the case for a malicious prosecution 
of his slave. 


Appeal from Battle, J., at Fall Term, 1843, of Brunswick. 
Case to recover damages sustained by.the malicious prosecution of her 
negro slaves, in consequence of which the plaintiff had been deprived of 
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their services and put to costs in paving their jail fees. The defendant 
objected that the action could not be sustained, but the court held differ- 
ently. The jury, under the charge of the court, found a verdict for the 
plaintiff, and from the judgment rendered thereon the defendant ap- 
pealed. 


Strange for plaintiff. 
No counsel for defendant. 


Danitrt, J. We must take the case to mean that the defendant prose- 
euted the plaintiffs slaves without having any probable cause or reason 
to do so, for if he had probable cause he would not be lable to this 
action, although he acted ever so maliciously. The defendant does not 
contend that le had probable cause. The injury, therefore, which 
the plaintiff sustained was the consequence of the defendant’s doing a 
wrongful act, and an action on the case was her rightful remedy. 

This action lies against a person for maliciously and without ( 43 ) 
probable cause suing out a commission of bankruptcy, in conse- 

gence whereof the plaintiff was damaged in his trade and business. 5o 
it lies at the suit of the husband for the expenses Incurred in conse- 
quence of the malicious prosecution of his wife—the wife in law being 
the servant of the husband—and he was injured in defending her against 
the defendant’s improper prosecution. Smith v. Hixon, 2 Stra., 977; 
Bul. N. P., 18. The ease now before us is in principle the same as the 
one last cited. The judgment must be 

Per Curran. Affirmed, 


JAMES J. McCASTEN er at. vy. MARTIN QUINN’S ADMINISTRATOR. 


The Superior Court has jurisdiction of an action founded on two notes, neither 
of which amounts to $100, but which together, including principal and in- 
terest, amount to that sum or more. 


Aprreat from Dich. J., at Fall Term, 1848, of CLEVELAND. 

Assumpsit on two promissory notes, the first for the sum of $61.43, 
due 21 November, 1841, with a payment endorsed of $40 on 12 July, 
1842; the second for $73.87, due 16 June, 1842. The defendant’s coun- 
sel moved to nonsuit the plaintiff because neither of the notes amounted 
to the sum of $100, and contended that the plaintiff could not bring a 
suit on two notes, each of which was under $100. The court overruled 
this motion and submitted the case to the jury with instructions 
to find how inuch was due for principal money and how much for ( 44 ) 
interest at the date of the writ, to wit, on 1 April, 1843, and that 
thev should calculate interest at the rate of 7 per cent as the notes were 
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executed and payable in South Carolaia. The jury, under the direction 
of the court, found that on 1 April, 1843, there was due on both notes, 
atter deducting the payment endorsed, the sum of $98.15 principal 
money and 45.06 for interest. Upon the finding of the jury, the court 
ordered the plaintiffs to he nousuited, from which judgment they ap- 
pealed to the Supreme Court. 


JG. Bynum and J. W, Bryan for plaintitfs. 
[loke for defendant. : 

DASTER J. i plaintiffs’ declaration 1s In assumpsit on two promis- 
sory notes. Plea: Nou assumpsit. The plaintiffs offered in evidence 
two notes re is the defendant’s intestate. The jury assessed the 
plaintiffs’ damages to $107.74, of which $98.15 was principal money; 
and they further found that on the day the writ was issued, the princi- 
pal money due on both of these notes was *98.15 and £5.06 interest. 
Whereupon, ou motion, the court ordered the platmtitfs to be nonsuited, 
and they appealed. 

The Superior Court has jurisdiction of all sums of $100 and upwards 
due by bond, promissory note, ov liquidated account signed-by the party 
to be charged thereby. Rev. Stat., ch. 31, sec. 40. And if anv suit shall 
be commenced in any of the said courts (county or Superior) for anv 
sum. of Jess cu/ve than $100 due by bond, promissory note, or liquidated 
account signed by the party to be charged therewith, the same shall be 
dismissed by the court. 7bid.. sec. 41. And in a suit commenced in the 
Superior Court, 1f by the verdict of a jurv it shall be ascertained that a 
less sum is due to the plaintiff in principal and ruterest than by the pro- 
visions of section 40 the said Superior Court has jurisdiction of, the 

court shall nonsuit the plaintiff. /brd., see. 42. 
(45) It appeared by the finding of the jury in this ease that the 

sum due to the plaintiffs on the two notes for principal and inter- 
est at the date of the writ was $103.21. It seems to us that the Superior 
Court had jurisdiction, and that the jadgment of nonsuit was erroneous. 
Tf the dumages stated in the count would cover them, any number of 
notes in the same night might have been consolidated and given in evi- 
dence, provided the principal and interest due on them amounted to $100 
or upwards, It has been suggested to us that probably the word “‘bal- 
ance,” Im the third lne of section 40, might have a bearing on the case; 
but that word when read with its context and with the three last lines in 
the section will be perceived to have no governing control on suits in the 
Superior Courts on money notes of the description of those sued on in 
this action. We do not doubt that a magistrate had concurrent juris- 
diction of the case. 
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The nonsuit must be set aside and judgment rendered for the plain- 
tiffs on the verdict. 
Per Crriam. Reversed and judgment for plaintiffs. 
‘ 


Cited: Birch vr. Howell, 30 N. C., 470; Caldwell r. Beatty, 69 N. C., 
371. 


Den ON DEMISE OF CHRISTOPHER WALLACE er an. ve. JAMES I. 
CORBITT. 


Where an appeal is filed in the Superior Court. and the appellee removes the 
cause to an adjoining county and suffers it to remain there for three years 
before he moves to dismiss the appeal for want of an appeal hond: Held, 
that the motion comes too late. and that the appellee must he infended to 
have waived his right to a bond. 


AprraL from Battle, J.. at Fall Term, 1843, ef Biapen. ( 46 ) 

Ejectment commenced in the county court of New Hanover. 
At September Term, 1839, of that court, the plaintiff was nonsuited, 
and an appeal was taken to the Superior Court, upon which the lessors 
of the plaintiff executed and filed what was intended to be an appeal 
bond, but what was in fact a nullitv. At Spring Term, 1840, of New 
Hanover Superior Court the cause was placed on the docket for trial, 
when the defendant filed an affidavit and obtained an order for its 
removal to the Superior Court of Bladen for trial. It was placed on 
the trial docket of this last court at the Fall Term, 1540, and was con- 
tinued by consent of parties at that and the two sueceeding terms, At 
the Spring and Fall Terms, 1542, it was continued by the lessors of the 
plaintiff on affidavit for the absence of witnesses. At Spring Term, 
1843, the defendant moved the court to dismuss the appeal for the want 
of an appeal bond, which motion was continued to give the lessors of 
the plaintiff an opportuuty to procure the bond, which they alleged that 
thev had executed and filed, but which had not been sent with the other 
papers in the cause on its removal to Bladen. «At Fall Term, 1843, the 
plaintiff’s lessors produced the bond, which the defendant contended was 
a nullity, and he insisted on his motion to dismiss. The court held that 
the paper produced was entirely ineffectual as an appeal bond, and that 
if the motion had been made at a proper time, it ought to have been 
evanted, bat that after the cause had been removed at the imstance and 
upon the affidavit of the defendant, and had been coutinued for several 
terms, the motion came too late and could not be allowed. [t was accord- 
ingly overruled, and the defendant, by permission of the court, appealed. 


No counsel for platnttff. 
Strange for defendant. 
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Danier, J. That the lessors of the plaintiff intended to prosecute 
their appeal there can be no doubt, as they executed and left in the 
clerks’ office an instrument which they considered an appeal bond. 
(47) The bond is given by law for the benefit of the appellee. It is 
not essential that there should be an appeal bond in the transcript 
to give the appellate court jurisdiction, for the bond mav be waived by 
the appellee, either expressly or impliedly; and whenever the appellate 
court sees that the appeal bond is waived, it will always proceed with 
the trial of the cause. The bond in this case could only be to secure to 
the defendant his costs if he should succeed in the Superior Court. If 
the defendant had moved the court to dismiss the appeal at the first 
term, the lessors of the plaintiff might have suggested a diminution of 
the record and obtained a certiorarz, when, on its return, the court would 
have scen that the instrument intended for an appeal bond was defective 
as such by the misprision of the clerk and would have put the lessors of 
the plaintiff under terns to have put in a proper prosecution bond to 
secure the defendant in his costs before they should have been permitted 
to proceed, But the defendant did not take this course. He at the first 
term of the Superior Court of New Hanover filed an affidavit and ob- 
tained an order of court to remove the cause to Bladen for trial; the 
cause stood for trial three years in the Superior Court before this mo- 
tion was made to dismiss for the want of an appeal bond. Taking all 
the circumstances together, we think that the judge came to the right 
conclusion that the defendant had impliedly waived the appeal bond. 
Prr Curiam. : Affirmed. 


Cited: Arrington vr. Smith, post, 60; McDowell v. Bradley, 30 N. C., 
93; Robinson v. Bryan, 34 N. C., 184; WeMillan v. Davis, 52 N. C., 221; 
Council v. Monroe, ib., 397; March v. Griffith, 53 N. C., 265; Howze v. 
Green, 62 N. C., 251; Hutchison +. Rumfelt, 82 N. C., 426. 


(48) 
HENRY C. ELLISON y. JAMES JONES. 


R. D. executed to H. E. an instrument, under seal, in the following words: 
“Five months after date, I promise to pay H. EE. the sum of $50 for a 
horse, said horse to be H. E.’s horse till paid for.” Held, that this was 
only a conditional sale of the horse, and not an absolute sale and a mort- 
gage from the vendee to the vendor. 


AppEAL from Jlanly, J., at Fall Term, 1848, of Ranpoupn. 

This action was brought to recover the value of a horse taken and 
sold by the defendant. as constable, under sundry executions against one 
Robert L. Dawson. The horse at the time of the seizure was in the pos- 
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session of the said Dawson. The plaintiff, in the course of the trial, in- 
troduced a paper of the following tenor, viz.: 


“Five months after date, I promise to pay Henry Ellison the sum of 
$50 for a horse, said horse to be said Henry Ellison’s horse till paid for. 
This 14 December, 1839. Roserr L. Dawson. (SEAL)” 


The counse! for the defendant contended that this instrument must be 
construed into a mortgage, and that it was void and inoperative for want 
of registration, and asked the court so to instruct the jury. The pre- 
siding judge declined to give such instructions, but informed the jury 
that the paper seemed to be an undertaking on the part of Dawson to 
pay the money therein specified at the expiration -of five months, upon 
the consideration of his then having a title to the horse. And the paper 
in that sense was submitted to the jury to be considered with other evi- 
dence in ascertaining whether the horse was in good faith the property 
of the plaintiff. There was a verdict for the plaintiff under the charge 
of the court, and a new trial having been moved for and refused, the de- 
fendant appealed. 


No counsel for plaintiff. | ( 49 ) 
Mendenhali, Morehead, and Iredell for defendant. | 


Dante, J. The horse in controversy had been the property of the 
plaintiff, and the instrument of writing which Dawson exceuted declares 
that “the said horse is to be Henry Ellison’s horse till paid for.” These 
words were inserted to repel any inference that might arise from the 
antecedent words in the instrument that the title had passed and was 
executed in Dawson. The said words show the understanding of the 
parties to be that the contract was executory—-but a conditional sale. 
There could have been no necessity for Elhson to have taken a mortgage 
on the horse to secure the price unless there had been a prior absolute 
sale of the horse to Dawson. We think that the instrument is only evi- 
dence of a conditional sale, and that it is not a mortgage, and therefore 
did not require to be registered. Dawson’s possession of the horse was 
only a bailment by Ellison. The judgment must be 


Per Ceriam. Affirmed. 


Cited: Parris v. Roberts, 834 N. C., 269; Smith +. Sasser, 50 N. C., 
390; Clayton v. ITester. 80 N. C., 2763 Frick v. Hilliard, 95 N. C., 119; 
Butts «. Screws, ib.. 217; Tufts rv. Griffin, 107 N. C., 50; Whitlock v. 


Lumber Co., 145 N.C., 124. 


IN THE SUPREME COURT. | 26 


ALSTON v. JACKSON, 


JOHN JONES ALSTON'S ADMINISTRATOR vy. SAMUEL &S JACKSON. 


Where A. and B. were coexecutors of C., and A. gaye his bond for money to B., 
styling him executor, and stating that he himself had borrowed the money 
in his private capacity and not as executor, and B. afterwards died: Held. 
that B’s executor or administrator could maintain an action on this bond. 
and this even without having settled or paid over the amount to nother 
executor, 


AppEAL from JVan/y, J., at Fall Term, 1848, of Cuatuan. 
Debt upon a bond of the defendant, brought by the plaintiff as 
(50) the administratrix of John Jones Alston. The case appeared to 
he this: Joseph John Alston appointed John Jones Alston, the 
defendant Sainnel 8. Jackson, and one Rives the executors of his will, of 
whom the two former outy undertook the office at the death of the testa- 
tor, John Jones Alston, having in his hands money belonging to the 
estate, lent the sum of $711.74 to Jackson, the coexceutor, and took his 
bond in the following words, viz. : 


“One day after date, I promise to pay to John J. Alston, executor of 
the last will and testament of Joseph John Alston, deceased, 4711.74, 
whieh sum I have borrowed of him in my private and individual capae- 
itv, and not in my character of executor of the said will, and which is 
to bear interest until paid. 23 September, 1841. 

SSAMCEL SO. JACKSON, “(SEAL)” 

John Jones Alston afterwards died intestate, and the plaintiff became 
his administratrix, and came to a settlement of her intestate’s adminis- 
tration with Iaves, who had then qualified also us an executor, and upon 
that settlement, the plaintit accounted for the money mentioned in the 
bond and paid it to Rives. The plaintiff, as administratrix of John 
Jones Alston, then brought this action on the bend, and it came on to be 
tried on the general issue. 

Po the evidence of the settlement aud the payment of the money to 
Rives, the defendant objected, but it was admitted by the court. 

It was then insisted for the defendant that the plaintiff could not 
maiutain the action, but that the debt belonged to the surviving execu- 
tors of Joseph John Alston; but the court held otherwise, and a verdict 
and judgment were rendered for the plaintitf. From the judgment the 
defendant appealed. 


Manly for plaintiff. 
Waddell for defendant. 


Reurrm, ©(. J. Without adverting to the state of the pleadings, the 
Court is of opinion that the judgment should be athrmed, because, upon 
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the facts stated, the merits are for the plaintiff. The general rule (51) 
is that, for a cause of action which has arisen wholly in the execu- 

tor’s own time, he is to sue in his own name without calling himselt 
executor. It follows that upon the death of the executor, the action sur- 
vives to his representative, and not to the representative of his testator ; 
but to the rule certain exceptions have been established. They were 
stated and sufhciently discussed in Kure rv. Kure, 14 N. C., 206. It is 
adnutted that for a debt due the testator, executors may take bills or 
notes in their official character and declare on them as given to the exeen- 
tor as such, And in the ease cited it was held that where an an executor 
sold property according to the act of 1794, on credit, and took a bond tor 
the price, pavable to him as executor, and died without collecting the 
money or appropriating the bond, an action might be maintained on it 
by the administrator de bonis non of the testator. From that deeision 
we have no melination, In anv case—and there is no necessity m this 
case—to depart, for although it probably gave rise to the defendant's 
objection, 1t does not support it. It is manifest that it and every case 
in which an exception to the general principle has been admitted pro- 
ceed on the ground that the executor meant to take and hold the seeurity 
In his representative character, and that no injustice would arise from 
so treating the transactions. Sueh may be the presumption when a 
single executor, in the due course of administration, takes a bill, note, 
or bond pavable to himself as executor; and so, hkewise, if there be two 
or more executors, and the seeurity be taken to them all, either by the 
gencral description of their offiee or nomination and as executors. But 
it never can be presumed or admitted, when one of two or more execu- 
tors, Upon a transaction of his own, though in a matter touching his 
office, as in taking security for a previous debt or for the price of a 
chattel sold, takes a bond payable, not to all the exeentors, but to diim- 
self alone. Sueh a dealing with the assets is essentially a cou- 

version of them, which renders the executor responsible for them, (52 } 
and, theretore, he holds the seeurity taken for them praprio pare. 

Though called executor in the bond, he is not entitled to it rirtute officer, 
for he does not fill the othee, but others are also in it who are not named 
nor described in the bond, and for that reason cannot sue on it. And 
this is trne « forfroré when one who is an executor gives his bond to 
another who is also an executor. Tt is absurd to suppose an intention 
that it should operate as a bond to the executors as sueh, which would 
be at once to extinguish it. On the eontrary, the object must have been 
to bind one of these parties personally to the other personally, and it is 
obvious that it was just it should be so. If an executor who las the 
money of the estate lets it go into the hands of another executor, not for 
the purposes of the estate, but for the use of the latter, the former is 
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answerable as for a devastavit upon the insolvency of the coexecutor. 
Moreover, he who first had the money has no means of compelling the 
other to restore it to his possession if he has the rights of an executor 
merely, for each executor has an equal right to hold what he gets, pro- 
vided he gets it as money of the estate. Before parting from funds to 
his coexecutor, 1t was then an act of prudence, with a view to his own 
indemnity and of official duty to those entitled to the estate, to provide 
a security which, in case of danger, could be promptly and efficiently 
enforced, and the bond of the borrowing executor to the lending executor 
seems very proper for that purpose. By lending the money, the one 
executor became immediately responsible to the estate; and by giving 
the bond, the borrowing executor became responsible to the other. The 
plaintiff was, therefore, entitled to recover on the face of the bond and 
without the settlement and payment to Rives. But though not necessary 
to the plaintiff’s action, that evidence displays the justice of 1t more dis- 
tinctly, as it was another overt act of appropriation of the bond, accord- 
ing to the idea of Chief Justice Henderson in Bure v. Bure. It was not 

incompetent and injurious evidence, but was, at most, irrelevant 
(53) and harmless, and therefore no ground for reversing the judg- 

ment. 

Per Crriam. Affirmed. 


NATHANIEL ROBARDS Et at. v. SETH JONES. 


1. Before the act of 1827 (Rey. Stat., ch. 122, sec. 11) a bequest of personal 
property to “A. and his heirs,” and “if he should die and leave no lawful 
issue.” then over to B., was a good executory limitation to B., to take 
effect if A. died without leaving any issue living at the time of his death. 


i) 


. And if B. died before A., this executory interest was so far vested that on 
the happening of the contingency, the executor or administrator of B. 
would take it. 


. The executor or administrator of A., dying without leaving issue living at 
his death, is of course not responsible to his creditors or legatees or next 
of kin for the property so bequeathed. 


ae) 


AppraL from Bailey, J., at Fall Term, 1848, of Waxes. 

Detinue, in which the parties submitted the cause to the judgment of 
the court upon the following case agreed, to wit: James D. Ridley, by 
his will made 15 August, 1820, and soon afterwards admitted to pro- 
bate, devised and bequeathed as follows, to wit: 

“Item J. My will and desire is that, after my debts are paid, all 
my property, both real and personal, should be kept together for the use 
of my beloved wife, Elizabeth J. Ridley, and for the support and school- 
ing of my two sons, Wilham W. Ridley and John A. Ridley, until they 
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arrive at the age of 21 vears or until my wife marries; and at her mar- 
riage or my tiwo sons coming of lawful age, my will is that all mv prop- 
erty, both real and personal, my gold watch excepted, should be equally 
divided between my wife Elizabeth and my two sons, William W. Ridley 
and John A. Ridley, to them and their heirs forever. 

“Ttem 2. I give unto my beloved wife my gold watch, to her ( 54 ) 
and her heirs forever. 

“Ttem 3. If my two sons, William W. Ridley and John A. Ridley, 
should die and leave no lawful issue, my will and desire is that their 
part of the estate should be equally divided, and for one part thereot to 
go to my wife, Elizabeth J. Ridley, to her and her heirs forever, and 
the other half to be equally divided between my two brothers and my 
sister, to them and their heirs forever.” 

After the death of the testator his will was proved, the executors quali- 
fied and asserted to the legacies. The property passing under the first 
¢lause included a large number of negro slaves. Both the legatees, W1l- 
ham W. and John A. Ridley, arrived at full age, but no division was 
then made. Afterwards, John A. Ridley died without leaving issue, and 
subsequently thereto the widow Elizabeth and William W, Ridley di- 
vided the slaves between them, leaving in the possession of Wilham one- 
third part thereof. Afterwards, William W. Ridle ‘y died without leav- 
ing issue, having made a will and appointed the de fendant exee utor, who 
proved the will and took possession of the slaves so found in his testa- 
tor’s possession and forming the said third part, of which the slaves 
named in the writ and declaration are pareel. 

The plaintiff? Robards is the executor of Howell Ridley, one of the 
brothers of the testator named in the third clause of the will, who died 
in the lhfetime of the said William W. Radley, and the plaintiff Hinton 
is the administrator of Wilhs Ridley, the other brother named in the 
said clause and of Mrs. ............ Robards, the sister thereim named, both 
of whom dicd in the lifetime of the said William W. Ridley. The divi- 
sion of the slaves hereinbefore mentioned is ratified and confirmed by 
the parties, and the slaves so left in the possession of the said Wilham 
W. Ridley are considered and treated as the moiety which, by the said 
third clause, 1s directed to he divided between the testator’s two brothers 
and his sister, At the death of the said Witham W. Iudley he was 
largely indebted, so that his debts cannot be paid untess the said slaves, 
or some portion thereof, be apphed to their satisfaction, 

For the defendant, it is insisted: (1) That the limitation over (55 ) 
in the said third clause is too remote and cannot, in law, take 
effect, and consequently that the entire interest vested in the said Wil- 
liam W. Ridley and John vA. Ridley, (2) ff this be not so, vet that the 
said slaves are liable in the hands of the defendaut to his testator’s 
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debts, and cannot be claimed by the plaintiffs until such debts are paid. 
And it is agreed that if, on either of these grounds, the plaintiffs are 
not entitled, judgment of nonsuit is to be entered, otherwise judgment 
to be for the plaintiffs for the slaves and damages claimed in the writ 
and declaration. .\nd it is further agreed that, should judgment pass 
for the plaintiffs, the defendant will surrender to the plaintiffs any issue 
which may be of the said slaves since they came into his possession, and 
‘that the plaintiffs shall receive from the defendant, on account of the 
damages aud in satisfaction thereof, such hires as the defendant may 
have actually received, or the securities taken, or that may be taken by 
him therefor, the defendant to be allowed all just credits by reason of 
payments for keeping chargeable slaves, and the plaintiffs to receive the 
balance only, if any there be, of such hires. 

Upon the ease so submitted, his Honor, being of opinion for the plain- 
tiffs, rendered judgment in their behalf for the slaves mentioned in the 
writ and declaration, and for damages, costs, ete. 

From this judgment the defendant appealed to the Supreme Court. 


Badger for plaintiffs. 
J. H. Bryan and Saunders for defendant. 


Danie, J. 1. The limitation over in the third clause of the will to 
the testator’s two brothers and sister of the personal estate given to the 
two sons of the testator in the first clause of the will 1s not too remote. 

The testator in the third clause says, “if my tivo sous should die 
(56) and /eare no lawful issue (an event which happened), my will is 

that their part of my estate should be equally divided, and one 
part thereof to go to my wife, and the other half to be equally divided 
between my two brothers and my sister.” When the expression used by 
a testator in making an executory limitation is “learing no issue,” the 
established rule is, when applied to personal estate, that it imports leav- 
ing no issue at the death of the first taker, and ties the event up to that 
time, and therefore prevents a perpetuity. Forth r. Chapman, 1 P. W., 
663, aud 2 Powell on Devises, 566 (Jarman’s Ed.), where all the authori- 
ties are cited. 

2. The slaves are not assets in the hands of the defendant as the ad- 
ministrator of William W. Ridley. The hires and profits of the slaves 
during the life of William belonged to him; but on the event which has 
taken place, viz., the death of both of the sons leaving no issue, the orig- 
imal stock of slaves and their increase went over to the ulterior legatees. 
The three ulterior legatees—the two brothers and the sister of the testa- 
tor—died in the lifetime of the two sons, the first takers. The executory 
interest, resting on an uncertain event, went to the administrators of her 
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sons, who were’ certain, viz., the ulterior designated legatees. Pinbury 
t. Jehins LP AW 2 638: 

In Barnes v. Allen, 1 Bro., 181 (Belt’s ad.), Lord Thurlow remarked 
that a contingent interest might vest in right, although it did not in pos- 
session, and that contingent executory interests might be as completely 
vested as if they were in possession, so as to go to the representative of 
a named legatee who might happen to die before the event took place. 
See 1 Roper on Legacies, 402. 

We think that the judgment must be 

Per Curran. Affirmed. 


Cited: Sanderlin vr. Deford, 41 N.C, 77. 
(57 ) 


THE STATE. To THE USE or R. H. LIster ET au. vy. HENRY W. 
SIKINNER ET At. 


A., before the act of 1827. Rey. Stat.. ch. 122, sec. 11, bequeathed as follows: 
“T give to my son J. W. all my negroes, to wit. ete.. to him and his heirs 
lawfully begotten of his body: but if he should die without lawful heirs, 
then my wish is for S. W.. to him and his hetrs forever.” Held, that the 
limitation over to S. W. was too remote. and that J. W. took the absolute 
estate in the slaves, 


Appreat from Vash, J., at Fall Term, 1548, of PasqroTank. 

Debt on the bond of Henry W. Skinner as the administrator of 
Joshua Wooton, deceased. The following case agreed was submitted to 
his Honor: 

The defendant’s intestate died in 1839, aeithout issue, leaving his 
rclators his only next of kin, and this action 1s brought to recover what 
may be due to them as the distributees of the said Joshua Wooton, By 
a reference made in the case and an account thereupon stated, 1t appears 
that the amonnt of assets im the hands of the administrator on 5 Sep- 
tember, 1843, after deducting all charges and expenditures, was 2,044.37, 
By the said report it further appears that the estate of the said Wooton 
is credited with $2,975 as the amount of sales of certain negro slaves 
bequeathed by the will of Charles Wooton, deceased. The bequest of 
the said slaves is in the following words: “f give and bequeath unto my 
son Joshua Wooton all my land, ete.; also my negroes, to wit, my negro 
woman Venus, ete., them and their inerease, to him and his heirs law- 
fully begotten of lis body; but if he (Joshua) should die without 
lawful heirs, then my wish is that Joshua Wooton, a son of my ( 55 ) 
brother Samuel Wooton, now living in the west part of Tennessee, 
in Sumner County, near Huntsville, to him and his heirs forever,” ete. 
Charles Wooton made his will and died in 1825. 
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Should lus Honor be of opinion that the said Joshua, who was the 
first taker under the said bequest and under whom the relators claim, 
took by virtue thereof the entire and absolute estate in the said negroes, 
then there is to be judgment for the plaintiff for the said sum of 
$2,044.37, with interest from 5 September, 1843. But should his Honor 
be of opinion that the said first taker took only a life estate, then judg- 
ment is to be entered for the defendants. His Honor, being of opinion 
that the defendant’s intestate took the whole estate in the said negroes, 
gave judgment accordingly for the said sum of $2,044.37 and interest 
thereon, from which judgment the defendants appealed to the Supreme 
Court. 


Vo counsel for plaintiff. 
Kinney and Iredell for defendants. 


Danret, J. Charles Wooton, the testator, died in 1525, after making 
his will, which contained the clause mentioned in the case agreed. Did 
that clause give to Joshua Wooton, the son of the testator, the absolute 
and entire estate in the negroes mentioned therein? There can be no 
doubt that the words in the clause would create an estate tail in lands 
devised, and the general rule is that wherever words in a will would 
create an estate tail in lands devised, the same words in a bequest of 
chattels will carry the absolute estate. But an exception to this rule is, 
where there are words superadded to those which standing by them- 
selves would create an estate tail in land, which superadded words would 
show and explain that the testator did not intend to create an estate tail 
in the chattels. Swan v. Rascoe, 25 N. C., 200. But in this will there 
are no such superadded explanatory words to the bequest of the slaves. 

“To him (Joshua Wooton) and his heirs lawfully begotten of his 
(59) body; but that if he (Joshua) should die without lawful heirs, 

then over.” ete. We are therefore of opinion that the judgment 
given by his Honor must be 

Per Crriam. Affirmed. 


ARCHIBALD H. ARRINGTON y. CALVIN A. SMITH. 


In the case of an appeal from the county to the Superior Court, where the 
cause has been continued for two years in the Superior Court and wit- 
hesses summoned on both sides, it is too late for the appellee to move to 
dismiss the appeal for the want of an appeal bond. He will be considered 
as having waived his right to a bond. 


AppEaL trom Bailey, J., at Fall Term, 1848, of Wake. 
Case commenced in the county court of Wake. A judgment having 
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been rendered in that court against the plaintiff at Mav Term, 1541, 
he appealed to the Superior Court, but neglected to give an appeal bond. 
The cause was entered on the docket of the Superior Court of Wake at 
Fall Term, 1841, and continued at the several terms of the court until 
Fall Term, 1843. When the cause was called for trial on the second day 
of that term, the plaintiff declared himself ready, but the defendant 
having called his witnesses stated he was not ready, wher eupon the cause 
was left open until the next day. On the next das the defendant moved 
to dismiss the appeal for the want of an appeal bond. The plaintiff 
then moved for leave to file a bond for costs and damages, which was 
refused. It appeared that a subpoena had been issued by the clerk of 
the Superior Court for the defendant’s witnesses, returnable to the Fall 
Term, 1841. On the above facts, the court dismissed the appeal 

and gaye judgment against the plaintiff for the costs of the Supe- ( 60 ) 
rior and county courts. 

From this judgment the plaintiff appealed to the Supreme Court. 


Saunders and Muller for plaintiff. 
W. H. Haywood for defendant. 


Danie, J. At May sessions, 1841, of the county court of Wake the 
plaintiff appealed. The defendant, two years after the transcript of the 
record lad been filed in the Superior Court, moved to dismiss the appeal 
because there was no appeal bond. The defendant. at any of the ante- 
cedent terms of the Superior Court, could have ‘nade the motion to dis- 
miss; he did not do so, but went on and forced the plaintiff at one term 
to continue the cause by affidavit, and at another term he obtained leave 
of the court for time to prepare for the trial of the cause; he moreover 
had caused his witnesses to be subpened to the first term of the Superior 
Court. It seems to us that this case is within the principle aud reason 
of Wallace +. Corbitt, ante, 45. All the facts and circumstances dis- 
closed by the ease are, we think, sufficient to raise an implied waiver by 
the defendaut of an appeal bond. The judgment must be 

Per Curram. Reversed and procedendo. 


Cited: Robinson v. Bryan, 34 N. C., 184; Mellillan v. Davis, 52 


N. C., 221; Counce v. Monroe, ib., 897; llowze v. Green, 62 N. C., 951: 
Hutchison v. Rumfelt, 82 N. C., 426. 
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( 61 ) 
JAMES BRANNOCK y. LEWIS P. BOULDIN er at. 


1. To charge persons with a conspiracy to cheat and defraud a third person, 
there must be a collusion and participation in the scheme or its execution. 
Mere silent observation and acquiescence are not sufficient. 


2. Unless the persons charged, by some deed or word became parties to the plot 
to cheat, fhev could neither have influenced the acts of the person de- 
frauded ner contributed to his losses: and, therefore, they are not liable 
to his action. 


3. One may be bound to speak the truth concerning any matter or thing with 
which he or his rights are connected and not suffer another to deal respect- 
ing them under a delusion; but in respect to matters with which he is in no 
wise concerned or connected, he is not charged with the legal duty of pre- 
venting mischief to others by communicating what he knows, but he may 
be silent. 


ApreaL from Manly, J., at Fall Term, 1843, of Sroxes. 

Trespass on the case, 11 which the plaintiff declared against the de- 
fendant for conspiracies with one Edward Bouldin: (1) To entice away 
his daughter and marry her to the said Edward; and (2) to defraud 
him (the pleintiff) out of certain moneys by inducing him to become 
surety for the said Edward, he being 1solvent. 

It appeared on the trial that Edward Bouldin, leaving a wife and 
family in the county of Caswell, had removed to Guilford, and there, 
under an assumed name and representing himself to be a wealthy planter 
from the State of Mississippi, had married the daughter of the plaintiff. 
There was no other evidence on the first count in the declaration. 

On the second count, there was evidence tending to show a knowledge 
on the part of the defendants (who are his brothers and brothers-in-law, 
respective) of Edward Bouldin’s marriage under an assumed name in 
Guilford and of the delusion under which the plaintiff was acting as to 

his trne character and condition. Other evidence was lkewise 
(62) before the court tending to establish connivance and aid, on the 

part of the defendants, in keeping up this delusion, and particu- 
larly in procuring the plaintiff to become surety upon a note of the said 
Edward, which the plaintiff subsequently paid. The testimony was cir- 
eumstantial and prolix, and it is not deemed necessary to report it at 
length. 

The court charged, that to make out a case to justify a recovery 
against the defendauts, 1t was necessary for the jury to be satisfied that 
they acted in concert with the principal character, Edward Bouldin, and 
with a view of enabling him to impose upon the plaiutiff im the particu- 
lar complained of. It would be insufficient that they saw and under- 
stood his contrivances and kept them secret, if they neither did nor said 
anything to aid in making those contrivances successtul, and with intent 
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so to aid. If they neither did nor said anything intended to keep up 
this delusion or to lead him off from any inquiry which he might else 
have made to undeceive himself, the defendants would not be guilty of a 
conspiracy, so as to make them hable to the plaintiff's action. 
The jury found a verdict in favor of the defendants, and the plaintiff, 
having failed to obtain a new trial, appealed to the Supreme Court. 


Morehead for plaintiff. 
No counsel for defendants. 


tcFFriy, C. J. Considering the relation between the parties, it might 
have required but little evidence over and above a knowledge by the de- 
fendants of the plans of the principal actor and their observation of the 
execution of them to satisfv a reasonable mind of the actual participa- 
tion of the defendants in the plans, either in their formation or exeeu- 
tion. But that is not the question presented here. The evidence being— 
as might be expected—circumstantial, it was left to the jury to deduce 
therefrom, as was their province, such inferences as to the facts of the 
alleged conspiracy as in their judgment it authorized. The court was 
not asked to give any particular instructions im aid of the jury in that 
part of their duty. It was, therefore, only incumbent on the court 
to inform the jury what kind of conduct by the defendants would ( 63 ) 
make them conspirators with Edward Bouldin, so as to render 
them lable for the deceits and impositions practiced on the plaimtiff by 
that person. Such directions the court gave, and after considering them, 
we own that we are unable to perceive that they are erroneous. 

As we understand them, it is laid down, that if the defendants aided 
Edward Bouldin by saving or doing anything or in any wise acted in 
concert with him to deceive the plaiutiff as to the condition and charac- 
ter of that person, or to keep up the delusion of the plamtiff on those 
poiuts, or to induce or to enable Edward Bouldin to induce the plaintiff 
to become his surety, that would amount to a conspiracy and fraud; but 
that if the defendauts merely knew of the designs and contrivances of 
the principal party to impose on the plaintiff, that would 1ot be a con- 
spiracy, though they did not, as they might, disclose the matter thus 
known by them. The question, then, is whether a collusion and partici- 
pation in the scheme or its execution, something beyond silent observa- 
tion and acquiescence, be not necessary to charge these defendants. We 
think it is. There are many cases to which is strictly applicable the 
common saving that “silence gives consent,’ and a person is bound as 
to his own rights by not making them known to one innocently dealing 
for an article. Qui potest et debet retare, jubet, si non vetat. Such is 
the principle, when one ought, as a legal duty, to give notice of his own 
rights when one is about to contract with another who he knows 1s under 
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a false impression as to some material fact influencing the person to 
contract. Thus, 1f one man sees another buy his estate and will not 
make known his title, it is a fraud, which justly renders the contract as 
binding on the owner as if he had made it himself. So, for example, if 
these defendaiuts had themselves taken an obligation from the plaintiff 
as the surety of Edward Bouldin without informing him that he was not 
the person the plaintiff took him to be and making known his true 
character, such silence might be fraudulent, and the plaintiff be 
( 64.) relieved from the obligation. Indeed there the defendants would 
be parties to the act from which the injury to the plaintiff arose. 
There are, however, many cases in which silence is innocent—at least, 
legally speaking—although another may suffer in consequence of it. A 
person is always bound to refrain from willful falsehood which may 
produce a prejudice to another. Ile may also be bound to speak the 
truth concerning any matter or thing with which he or his rights are 
connected, and not suffer another to deal respecting them under a de- 
lusion; but in respect to matters with which he is in no wise concerned 
or connected, he is not charged with the duty of preventing mischief to 
others by communicating what he knows, but he may be silent. If one 
sees another about to fall into a pit, ordinary humanity would induce 
him to ery out and warn him of the danger, but the duty 1s of that 1m- 
perfect kind, of which conscience is the only sanction; it creates no legal 
obligation, nor its omission any responsibility for consequences. If one 
recominend an insolvent person as worthy of credit, it is a fraud which 
subjects the perpetrator to damages; but if he be asked as to the credit 
of such a person, he may decline answering, although he knows of his 
insolvency, and that the inquirer is about to deal with him. Much more 
may he refrain from speaking when he is not asked to do so. The law 
does not require a person to Intermeddle in other people’s business, nor 
interpose to protect one man from the wrong of another, with neither 
of whom is he connected as to the transaction in which the wrong 1s 
sustained. One is at liberty to attend to his own affairs and leave others 
to inquire as they can and judge for themselves in matters that concern 
them alone. If these defendants were mercly passive witnesses of the 
deceits of Edward Bouldin, they were his deceits and none of theirs. 
There must be some union of views, or confederation, between two or 
more to constitute a conspiracy. Unless by some deed or word they be- 
came parties to the plot to cheat the plaintiff, the defendants could 
(65) not have influenced his acts nor contributed to his losses, and, 
therefore, they are not liable to his action. 
Per Curtam. Affirmed. 


Cited: Shields v. Bank, 1388 N. C., 188. 
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WILLIE GAITHER vy. ELIJAH TRAGUE, 


Where on a contract for the sale of a horse, the vendor is to retain the title 
until the purchase money is paid, and the vendce gives his note for the 
price and takes possession of the horse. it is competent for the vendor, in 
an action to recover the horse from one Claiminug under the verudee. to show 
a judgment on the vendee’s note, execution. and return of nulla bone, in 
order to show that the price had not been paid. 


Apprea from Dich, -J., at Fall Term, 1843, of CanpweEtr 

Trover for a horse. The plaintiff showed title to the property by 
offering in evidence an instrument of writing signed by Edward Teague, 
under whom the defendant claimed. The instrument was in the follow- 
ing words, viz: 


“Nortiu Caroitix a—Burke County. 


“Know all men by these presents, that I, Edward Teague, have this 
day bargained for a sorrel filly of Wilhe Gaither, which filly I want to 
stand as security until I pay him, the said Gaither, for her. I also 
promise to take good care of her. Witness my hea and seal, this 5 
October, 1836.. Epwarp TEaGve.” 


At the time the instrument in question was executed and the posses- 

sion of the property passed to Edward Teague, the plaintiff took the 
note of the said Edward for $30, being the price of the horse. 
Afterwards the plaintiff sued on the aid note, obtained judgment, ( 66 ) 
and sued out execution, on which the offieer returned “No goods.” 
On the trial, the plaintiff offered to give these proceedings in evidence 
to show that the debt had not been paid, and that the said Edward was 
insolvent. The evidence was rejected by the court. The jury returned 
a verdict for the defendant, and judgment having been rendered pur- 
suant thereto, the plaintiff appealed. 


Boyden for plaintiff. 
Badger for defendant, 


Dantet, J. We think that the evidence rejected by the Superior Court 
would have been admissible against Edward Teague if he had been the 
defendant. Aud as the present defendant claims under Edward (how, 
it does not appear), 1t must be good evidence against him. 

Per Curiam. Ventre de novo. 


Cited: Ballew v. Sudderth, 32 N.C., 179; Parris v. Roberts, 34 N.C., 
969; HcFadden r. Turner, 48 N. C., 482; Lewis cv. Fort, 75 N. C., 253; 
Thomas v. Cooksey, 130 N.C., 151. 
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JAMES A. WILSON v. FOHN HENSLEY €tT at. 


When an officer, who has levied an execution on personal property. voluntarily 
permits the defendant in the execution to regain possession of the prop- 
erty. his lien is so far gone that the levy of a subsequent execution by 
another officer on the property so in possession of the defendant shall be 
preferred. . 


AppEaL from Pearson, J., at Special Term in August, 18438, of 
YANCEY: 
Trover for a horse, on the trial of which the jury found the following 
special verdict : 
“The jury find that the defendant MeCurry, being a constable of the 
county of Yancey, and haying two executions in his hands—one 
(67) in favor of the other defendant IHensley against one William 
Edwards for $8.25, and the other in favor of one Samuel Flem- 
Ing against the said Edwards and the other defendant Hensley for $70— 
did, ou 7 September, 1841, in the town of Burnsville, levy upon and 
take into his possessioi a roan mare, the property of the said Edwards; 
that the said McCurry immediately led the mare across the street and 
delivered her to the defendant Hensley, with the understanding that 
Hensley should have her forthcoming at the next October court in Burns- 
ville, to be sold in satisfaction of the said executions; that Hensley then 
delivered the mare to tne said Edwards, with the understanding that 
he should keep her and have her at the time and place before agreed 
upon; that Edwards kept her in his possession until 24 September, 1841, 
when the plaintiff, who was also a constable of the said county and who 
had executions in favor of different persons against the said Edwards, 
went to the house of Edwards, levied lis executions on the mare, took 
her into his possession, and kept her until 4 October, when he exposed 
her to public sale after due advertisement, at which sale one Chandler 
became the purchaser for $45, and soon after his purchase transferred 
the mare to the plaintiff on an advance of 25 per cent for is bid. The 
jury further find that there was no understanding between the plaintiff 
and the said Chandler before the sale was closed that Chandler should 
bid for and as the agent of the plaintiff. They further find that, after 
the sale by Chandler to the plaintiff, the defendants took and converted 
the mare to their own use, and that the value of the mare at the time 
of the conversion was $65; but whether upon these facts the plaintiff is 
entitled to recover, the Jury are ignorant, and pray the advice of the 
court, ete.” 
The court was of opinion with the plaintiff. They held that the mght 
of the first officer commenced with and depended upon his possession; 
that this possession was lost by the act of his agent in restoring 
(68 ) the possession to the debtor, and ot course the right which de- 
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pended upon it was also Jost. Judgment was therefore rendered for the 
plaintiff, and the defendants appealed. 


Vo counsel for plaintiff. 
JG. Bryan and Alevander for defendants. 


DanieL, J. We coneur with his Honor in the opinion delivered by 
him in this case. The case is within the rule laid down by this Court 
in Roberts «. Scales, 23 N. C., 88, relation to the duty of officers in levy- 
ing exeeutions on the property of a debror.. When the plaintiff, who 
made the last levy, came with the executions then in his hands to make 
the levy he found the mare now im controversy in the possession of the 
debtor. The levy which McCurry had before made on the mare had 
lost its effect as to the executious in the hands of Wilson by the property 
being then out of the custody or care of MeCurry, or his agent, and 
again in possession of the original debtor. If the agent of MeCurry has 
been guilty of a breach of trust in permitting Edwards, the debtor, to 
regain the possession of the mare, he is responsible to him for that con- 
duct; but the plaintiff had nothing to do with that agency. The judg- 
ment must be 

Per Curran. Affirmed. 


JOSEPH BOST v. THOMAS SMITH. 


Where A. gave B. an usurious bond for $220 in consideration that B. would 
discharge him from a previous bona fide debt of S200. although this origi- 
nal debt is not affected by the subsequent usury, vet B. cannot recover the 
S200 upon the mere declaration of A. to a third person that be would pay 
that sum. but never would pay the usurious bond. 


AppEaAL from Seté/e, J., at Fall Term, 18438, of Lrxcoy. ( 69 ) 

Assumpsit to recover the sum of 200, with the legal interest 
thereon. It was admitted by the defendant that about two vears pre- 
vious to the bringing of this suit, one Simpson was indebted to the plain- 
tiff in the sum of $200, and to pay lim, Simpson agreed to give him a 
bond or note on the defendant Smith for the sum of $220; that at that 
time the defendant was justly indebted to the said Simpson in a sum 
between #300 and $400, and that Simpson informed the defendant that 
he owed the plaintiff £200 and had agreed to let him have a note or 
bond on him for $220 to discharge the debt, and that he wished him to 
execute to him (Simpson) a bond for the sum of $220, and another for 
the residue of the sam due him, and the defendant accordingly executed 
aud delivered to Simpson a bond in the sum of $220, drawn payable to 
the plaintiff, and also another bond for the residue, together with the 
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sum of $20 therein included, which Simpson alleged he was justly enti- 
tled to, as the plaintiff was unwilling to take Smith’s bond unless it was 
discounted at 10 per cent; that Simpson delivered the $220 bond to the 
plaintiff in discharge of the debt due to him, and the plaintiff accepted 
the bond on the defendant in heu thereof without any knowledge of the 
addition of the above-mentioned $20 to the other bond; that after the 
lapse of some time, the defendant not paying off his said bond to the 
plaintiff, a suit was brought thereon in the county court of Lincoln, and 
in bar of the action the defendant pleaded the statute against usury, and 
eventually sustained his plea by proving the facts above set forth. It 
was admitted that the plaintiff knew nothing of the usurious contract 
between Simpson and the defendant. The plaintiff then proved by a 
witness that during the pendency of the suit in the county court, and a 
short time before the trial, the defendant, in speaking of the said bond 
and suit, said to the witness that “as to the $20, he never would pay 

Bost that, but he would pay lim the $200, with the legal interest 
(70) on it.” It was on this declaration to the witness that this action 

was founded. The plaintiff insisted that under these cireum- 
stances there was a moral obligation resting upon the defendant to pay 
him, and that such moral obligation formed a sufficient consideration for 
the promise to sustain the action. But the court intimating an opinion 
that, under all’ the circumstances of the case as admitted and proved, 
the action could not be maintained, the plaintiff, in deference to that 
opinion, submitted to a judgment of nonsuit and appealed to the Su- 
preme Court. 


Iloke for plaintiff. 
Alexander for defendant. 


Dawniet, J. Where one man is bona fide indebted to another, and 
agrees, in consideration of forbearance, to pay him more than legal in- 
terest, this second contract 1s usurious and, consequently, void. But this 
does not affect the original debt, provided the original debt was lawfully 
contracted ; the original debt will still remain untained with the vice of 
the second security. Cro. Eliz., 20; Comyn on Usury, 189, 190. When 
Smith gave Bost the usurious bond for $220, he did not owe him any 
antecedent debt. The said bond was given in consideration that Bost 
should discharge Simpson of an antecedent debt of $200. During the 
pendency of the action against Smith on the usurious bond of $220, he 
said to a witness (who was not the plaintiff’s agent) that he would pay 
Bost the $200, but that he never would pay the usurious bond of $220. 
Was this declaration by Smith to the witness a promise to Bost to pay 
him that sum? His Honor thought it was not, and we concur with him. 
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The assent of Bost at that time was wanting. There was merely a 
declaration of an intention by Smith, and not an engagement. The 
judgment must be 

Per Crriam. Affirmed. 


(71) 
JAMES C, DOBBIN y. JOHN GASTER er at. 


1. If upon a ce. sa. from a justice of the peace. returnable to the county court 
instead of being returnable before a justice out of court within three 
months, the person arrested give bond to appear at the county court to 
take the benefit of the insolvent debtors’ law, and he fail to appear at the 
time appointed. and the court render judgment against him and his sure- 
ties, they cannot hear any objection. even at the same term of the county 
court. against such judgment. 


2. But certainly at a sueceeding term the county court cannot vaeate such 
judgment. 


AppreaL from Manly, J., at Special Term, in December, 1843, of 
Moore. 

It appeared from the records that the plaintiff had obtained a judg- 
ment before a justice of the peace against Jolin Gaster, one of the de- 
fendants, and on 20 March, 1845, he took out a process thereon, which 
was intended to be a capias ad satisfaciendum; but instead of being 
returnable within three months after its date and before a justice of the 
peace, it was made returnable to the next county court of Moore County, 
to be held at the courthouse in Carthage on the fourth Monday of April 
next following. On 30 March, John Gaster was arrested thereon by the 
sheriff, and he and Henry Gaster, the other defendant, as his surety, 
entered into bond for his appearance. After reciting the arrest “by 
virtue of a capias ad satisfaciendum issued by a single justice of the 
peace at the instance of the said James C. Dobbin for the sum of, ete., 
recovered, ete., and that the said John Gaster was desirous to take the 
benefit of the act for the relief of insolvent debtors,” the eondition is 
for the appearance of “the said Jobn at the next court of pleas and quar- 
ter sessions to be held on, ete., at, ete., then and there to stand to 

and abide by such proceeding rs as may be had by said court in (72 ) 
relation to his taking the benefit of the said act.” 

The bond, judgment, and execution were duly returned to the county 
court at April Term, 1848, which was more than twenty days after the 
date of the bond; and then and there “the said John Gaster being 
solemnly called and failing to appear, on motion of the said James C. 
Dobbin,” the court gave judgment against John Gaster and Henry Gas- 
ter for the penalty of the said bond, to be discharged by the payment of 
the debt and costs. 
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At July Term, 1543, upon a rule granted and a notice to Dobbin, the 
court set aside an execution that had been issued thereon and ordered 
the judgment itself to be vacated; and upon an appeal therefrom to the 
Superior Court, this last order was affirmed, and then the plaintiff Dob- 
bin appealed to the Supreme Court. 


Reid for plaintiff. 
No counsel for defendants. 


Rurrix, C. J. We regret that the case has not been argued for the 
appellees, since, as at present advised, our opinion is against them, and 
there may be reasous for the decision under review which are not set 
forth or perceived here. The counsel for the plaintiff indeed informed 
us that the ground on which it was made was that the ca. sa. was in- 
sufficient because illegally returnable as to time and place, and he at- 
tempted to support that process in these points. The Court, however, 
is not prepared to go with him in the argument upon that part of the 
ease. But it is not thought material to examine the point because, ad- 
mitting the imsufiiciency supposed, we should be inclined to the opinion 
that the judgment on the bond wag not erroneous; and we hold that, at 
all events, it should not be set aside at a subsequent term, as was done 
in this case. 

The party might have been relieved from arrest upon a habeas corpus; 
and we will not say that he might not also have been relieved even after 

giving bond if he had appeared and placed himself again in actual 
(73) enstody, and then moved the court to quash the proceedings or 

discharge him. If the debtor had appeared, the court, as we sup- 
pose, would not have been obliged ex officto to look back to the ca. sa. 
and judgment before admitting him to the benefit of the act or subject- 
ing him to its penalties. The creditor could not in such a case take the 
objection to the debtor’s taking the oath and being discharged that the 
ca. sa. on which the arrest was made was not valid. Much less could 
the objection prevail, if taken for the first time after the debtor. had 
taken the oath and been discharged, on a motion to set aside or vacate 
the judgment of discharge. There is in all legal proceedings a proper 
time to present evidence and urge objectious arising on it; and if a 
party willfully or negligently omits at that time to take the benefit of 
such matter as may be in his favor, he must be deemed to have waived 
it. So, on the other hand, if the debtor, upon appearing, raised no 
objection to the legality of the execution and arrest, but upon refusing 
or being unable to take the oath of insolvency was adjudged to be 1m- 
prisoned, he ought not afterwards to go back to pick holes in the process 
on which he was brought before the court. It is true that in these cases 

60) 


N.C, | DECEMBER TERM, 1845. 
JDospBiIn v. GASTER. 


there are no pleadings by which a party concludes himself, but though 
the proceedings are summary, yet the party (af after giving the bond he 
can take the objection) ought, at the least, to present his case to the 
notice of the court by showing that the facts are not as they are recited 
in his bond, and moving on that ground for his discharge. Wherefore 
should not the law be so? Jf the debtor were discharged for such a 
eause, the debt is not thereby satisfied, but the creditor may immediately 
take another execution against the body. Then it must be supposed that 
the debtor, by not bringing forward the defect in the previous proceed- 
ings, waives the delay and submits to be then imprisoned under the 
judgment which the court is required to pass, namely, until he shall 
make a full and fair disclosure of his effects. It is true also that this 
party did not appear, and therefore he cannot be said to have 

waived any advantage. But that, we think, makes no difference, ( 74) 
for if he waered nothing by the default he admitted every tact 

which a declaration in debt on the bond ought to allege. The act says 
that “in case of failure to appear,” judgment shall be rendered instanter 
on the bond, which places it on the footing of a judgment by default in 
debt, which is final the first term. If, therefore, the allegation of a 
ca. sa, and an arrest would, notwithstanding the recital in the bond, be 
requisite in a declaration on this bond (a pomt we do not decide), still 
the default admits that allegation as made, and therefore there is no 
necessity for other proof. ILere the bond is in due form as prescribed 
in the statute and stands in the place of the declaration, and we see no 
reason why the court should go out of the bond and require the creditor 
to prove his case upon independent evidence when the case is fully ad- 
mitted under the hand and seal of the debtor and surety and uo objee- 
tion raised by thein. But if the judgment be erroneous upon the ground 
that the ca. sa. on which the arrest was made is to be returned, and so 
forms part of the record, still it is a valid judgment until reversed, and 
that ean be done only in a Superior Court. It can be vacated by the 
court whieh rendered it only on one of two grounds—the one that it 1s 
absolutely void for the want of jurisdiction of the subject (Whitley ve. 
Blach, 9 N.C., 179); the other that it was not rendered by the court, but 
was unduly taken by the party contrary to the course of the court; in 
other words, was irregular. There is no question as to the jurisdiction, 
and there is nothing set forth which shows that this judgment was 
irregular or that it was yacated on that ground. Apparently the judg- 
ment was that of the court in fact, after proclamation; and if so, it 
must be deemed regular, however erroneous it may be. But it signed 
in the office by default, it would still seem to be pertectly regular, It 
was taken in term time at the proper term, according to the bond, and 
at the proper period of the term, as far as appears, and for those reasons 
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(75 ) the case differs from that of Winslow +. Duckworth, 20 N. C., 1. 
From necessity, every court must have the power to set aside an 
irregular judgment; that-is to say, one which the court did not actually 
give and which was entered by surprise on the opposite party and con- 
trary to the course of proceeding as established by law or the practice 
of the court. But here was no surprise, for the judgment was taken 
upon the bond.given by the parties at the term it required the debtor to 
appear, and for his failure to appear, and therefore was taken in the 
regular course of practice and without having precluded the debtor or 
his surety from the opportunity of discharging themselves or making 
rightful defense at the proper time. It is obvious, therefore, that the 
objection now urged by those parties is not to the period or cireum- 
stances of taking the judgment, but it 1s to the substance of the case on 
which the judgment was rendered, which they say did not entitle the 
creditor to judgment, and which, therefore, we think might sustain a 
writ of error or appeal from the judgment, but, even if true, cannot 
authorize an order at a subsequent term to vacate the judgment. 

The opinion of the court, therefore, is that the orders of the Superior 
and county courts, from which Dobbin appealed, are erroneous and must 
be reversed, and the cause must be remanded to the Superior Court with 
directions there to reverse the said order of the county court, with costs 
in the Superior Court, and to issue a writ of procedendo, certifying the 
said reversal to the county court and requiring that court to discharge 
the rule for vacating the judgment recovered by the plaintiff at April 
Term, 1848, of the county court and to grant the plaintiff execution of 
his said judgment. 

Per Crerram. Reversed. 


Cited: Watts v. Boyle, post, 3384; Freeman v. Lisk, 30 N, C., 213; 
Earle v. Dobson, 46 N. C., 517; Bryan v. Brooks, 51 N. C., 581. 


(76 ) 


JOSEPH HARE v. BARNEY PEARSON. 


1. Where one crops or works with the owner of Jand for a share of the crop, 

~ and after it is made the crop is divided, the share of the person who has 

so worked is liable to be sold, though it was levied on before the division 
and though it still remains in the crib of the owner of the land. 


2. The wrongful dominion and assumption of property in personal chattels by 
one who menaces the rightful owner, if he attempt to take them, amount 
in daw to a conversion, and are not merely evidence of a conversion to be 
left to a jury. 


Appeal from Bailey, J., at Fall Term, 1843, of Nasu. 
62 


Na Cel DECEMBER TERM, 1843. 


HARE 7, PEARSON. 


This was an action of trover for a quantity of corn. On the trial the 
plaimtiff offered evidence to show that the defendant rented a small 
tract of land to one Elijah Powell. a free man of color, for the vear 
1841, and that the said Powell cultivated the land in corn and agreed 
to give the defendant one-half of the crop. He then offered in evidence 
a judgment obtained before a justice of the peace dated 13 March, 1841, 
and an execution which was levied upon the growing crop of the said 
Powell on 5 June tollowing. The sale was postponed at the instance of 
the said Powell, and was not made until after the corn was gathered and 
put ina barn on the land of the defendant then in the occupancy of the 
said Powell. It was further in evidence that when the corn was gathered 
and about to be housed, an equal division was made between Powell and 
the defendant, but that the whole of it was put in the barn aforesaid. 
The sale was made 8 February, 1842, the plaintiff and defendant, the 
constable aud others being present. The constable proceeded to the 
house and there offered the corn for sale. The defendant forbade the 
sale and declared the corn to be his. There was evidence that more than 
half of the corn had been taken out of the barn. The plaintiff 
purchased what was left and gave notice to the defendant that he (77 ) 
should take it away. The defendant then told lim that the corn 
was his; that he (the plaintiff) should not have it, and that he would 
break every bone in lis body before he should carry it away. The de- 
fendaut offered evidence tending to show that he did not rent the laud 
to Powell, but that he (Powell) acted only as a laborer, and that he was 
his servant and had no iiterest in the crop which was subject to the 
plaintiff's execution, and for the purpose of showing the contract be- 
tween Powell and himsclf he further offered to prove the declarations 
of Powell made at one time and the declarations of himself made at 
another time before the issuing of the warrant against Powell, whieh 
evidence was rejected by the court. The defendant further insisted that 
there was 110 conversion, 

The court left it to the jury to sav whether Powell was the tenant of 
the defendant for 1841, or whether he was merely his servant. If he 
acted as lis servant. the plaintiff could not recover; but if he was his 
tenaut, then the constable had a mght to levy upon and sell that part of 
the corn which belonged to him: and if the defendant forbade the sale, 
and after 1t was made he had notice from the plaintiff, who was the pur- 
chaser, that he should come tor the corn, and he then told the plaintiff 
that the corn was his property and the plaintiff should not have it nor 
should he carry it away, this in law amounted to a conversion, and the 
plaintiff would be entitled te recover its value. 

Under these instructions the Jury returned a verdict for the plaintiff. 
A new trial having been moved for and refused, the defendant appealed. 
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Busbee for plaintiff. 
B. F. Moore for defendant. 


Danien, J. 1. Admit that Powell was the servant and cropper of the 
defendant at the time the growing corn was levied on by the officer as 
his property (which then in fact was not his, but belonged to the 
(78 ) defendant), still at the day of sale the title to the corn actually 
sold was in Powell by the division previously made with the de- 
fendant, and the plaintiff acquired a good title under the said sale. An 
officer has a right to sell personal property levied on under an execution 
after the return day of the said execution. Powell was present at the 
sale and raised no objection. If there had been any irregularity in the 
sale he was the person to raise the objection, and not the defendant. 
The corn had been placed by Powell in the defendant’s barn upon a 
naked bailment for safe-keeping. The sale of it and the demand by the 
purchaser put an end to the bailment. 

2. The defendant on the day of sale set up a claim to the corn as his 
property, but he has shown no title. The plaintiff gave notice to the 
defendant that he should take away the corn which he had purchased at 
the officer’s sale. The defendant said that he should not have it; that 
the corn was his, and that he would break every bone in his body before 
he should carry it away. The judge charged the jury that this, on law, 
was a conversion. It is now insisted that it was only erzdence to be 
left to a jury of a conversion. We think the charge of his Ilonor was 
correct, for a wrongful dominion and assumption of property im the 
chattels is a conversion; and if there be a deprivation of the property 
by a defendant, it is_a conversion. Keyworth v. Hull, 3 Barn. & Ald., 
687; 2 Leigh Nisi Prius, 1478. We think that the judgment must be 

Per Cerra. Affirmed. 


Cited: Brazier v. Ansley, 338 N. C., 14; Warbritton v. Savage, 49 


( 79) 
DEN ON DEMISE OF ROBERT R. LOVE ert anu. v. WILLIAM SCOTT. 


In an action of ejectment, upon the death of the defendant, a sci. fa. and a 
copy of the declaration must be served on the heirs at law in the manner 
prescribed by the act (Rev. Stat., ch. 2, secs. 7, 8, 9) within tivo terms 
after the decease of the defendant, or the suit will stand abated. It is not 
sufficient to apply for such process within the taco terms. 


AppEAL from Pich, J., at Fall Term, 1843, of Yancry. 
Ejectment. At the Fall Term, 1842, the death of the defendant Wil- 
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liam Scott was suggested on the record. At Spring Term, 1848, there 
was an order for a sczre facias to issue to James Scott, of Burke County, 
and an order of publication as to the other heirs at law of the said Wil- 
ham Seott. A seire facias issued from Spring Term, 1848, made return- 
able to Fall Term, 1845. This seire fucias was actually returned to the 
special term held in August, 1843. At this term the following order was 
made: “Ordered by the court that a copy of the declaration and notice 
to James Scott to next term; ulso issue copies to the sheriff to notify the 
other heirs to this county.” At Fall Term, 1843, the declarations not 
having been issued, the defendant’s counsel contended that the suit had 
abated, and the court having so decided, the plaintiff appealed to the 
Supreme Court. 


Vo counsel for plainer. 
Hloke, Alevander, and J. IT. Bryan for defendants. . 


Reurrix, C. J. The act of 1786, Rev. Stat., ch. 2, see. 1, authorized 
heirs and executors to carry on suits after the death of one of the par- 
ties. But as it prescribed no time at which the application to revive 
should be made, it became necessary that the courts should Jay down a 
rule of practice to regulate the action of parties. In 1798 a 
Regula Generalis was adopted that if a plaintiff died and his (80 ) 
executors did not apply to carry on the suit within two terms after 
the death, the canse should abate. 1 N. C., 134. The same period has 
also unitormly been taken, in case of the defendant’s death, for the 
plaintiff to take steps to bring in the representatives. In the construe- 
tion of the act and the general rule, it was held that if the defendant 
died, and the plaintiff, at the second term after his death, sued out a 
scire facias, ov had an order entered for issuing such process, that was 
an appleation in due time. Hamilton v. Jones, 5 N. C., 441. We sup- 
pose that the application of the plaintiff in this suit is founded on that 
ease; but we do not think it will support the motion. The act of 1786 
embraced onlv such actions as survived to or against representatives. 
The action of ejectment was not of that character, and therefore it 
could not be revived on the death of the defendant. To remedy that 
inconvenience the Legislature passed the act of 1799, ch. 532, Rev. Stat., 
ch, 2, sees. 7,8. 9, in which it is enacted “that after the death of the de- 
fendant, the action of cjectment may be revived by serving on the heirs 
at law, within two terms after his decease, a copy of the declaration, 
together with a notice to the heirs to appear and defend the suit; and 
after such service, the suit shall stand revived,’ with particular diree- 
tions as to the mode of service where the heirs are infants or reside out 
of the State. Under this act it has been beld that a service of the copy 
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of the declaration and notice at the second term is sufficient to prevent 
an abatement (Ray vr. Simpson, 4 N.'C., 227); but service at a later 
period cannot be admitted as sufficient without disregarding the un- 
equivocal language of the act for the reviving of this particular action. 
The distinction between the provisions of this act and those of the act 
of 1786 and the Regula Generalis 1s obvious—this requiring “service” 
and the former “an application” within two terms. Here there was no 
service of a copy of the declaration nor attempt to serve it until the 
expiration of the second term, which was too late. 

There is no error in the decision below, and the appellant must pay 
the costs in this Court. 

Per Crriam. Affirmed. 


Citeds Lripp a Potter, 33 NN. ©.; 122: 


—  - 


(81) 
LITTLETON HARRIS et av. v. DUNCAN McRAE’S ADMINIS- 
TRATORS ET AL. 


1. Upon the destruction of any part of the record while a suit is pending, or 
rather of the process, pleadings, or orders in a suit, such loss may be sup- 
plied by making up others in their stead, provided the court be reasonably 
satisfied that the two are of the same tenor. 

2. Upon that matter the court in which the suit is must exercise its own judg- 
ment. 


AvprEan from Battle, J., at Fall Term, 1843, of Monrcomerry. 

In this case the plaintiffs, alleging that the record of the suit was 
destroved in the fire by which the courthouse and all its contents were 
consumed in March last, proposed to supply the loss by parol proof of 
its existence and destruction, and showed that the defendants had notice 
to produce the original record, and of the intention of the plaimtiffs, in 
case of its nonproduction, to offer secondary evidence of its contents. 
The defendants objected, that to show that the cause was in court, the 
original record must be produced, and that nothing could supply its loss. 
The court held that if the existence and destruction of the record were 
proved, then it was competent for the plaintifis to supply the loss, first, 
by the production of a copy, if that might be had, but if no copy had 
been taken and preserved, then, in the second place, by parol proof of 
its contents. The clerk of the court was then introduced, and testified 
that in the month of March last the courthouse for the county of Mont- 
gomery was destroyed by fire, and that all the records of the Superior 
Court of law for said county, including the record in this case, were also 
destroved; that no copy of the said records was taken and preserved, 
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except a copy of the trial docket which had been made out at the last 
term of this court for the use of the court or the bar. The witness 

then stated the contents of the record in this suit. Whereupon ( 82 ) 
the court directed the clerk to make out a complete record of the 

cause and ordered a jury to be impancled to try the issues joined therein. 
The plaintiffs thereupon had a verdict and judgment, from which the 
defendants appealed to the Supreme Court. 


No counsel in this court. 


Reurrixn, C. J. We see no difficulty in the objection stated in this case, 
but concur in the opinion of his Honor. While a case is pending, sn 
omission in the record from misprision of the clerk or any accident may 
from necessity be supplied by making the proper entry as of the proper 
time so as to make the record speak the truth as to the doings of the 
parties or the court in that matter. Upon the same principle, upon the 
destruction of any part of the record, or rather of the process, pleadings, 
or orders in a suit (for the record, properly speaking, is not made up 
until the cause is at an end), such loss may be supplied by making up 
others in their stead, provided the court be reasonably satisfied that the 
two are of the same tenor. Thus, upon the loss of an original bill in 
equity or the destruction of a declaration, copies extant have been or- 
dered to be filed and stand as the originals. And so we think it must 
be as to each part and the whole of the proceedings. The real difficulty 
"in the case consists not so much in the legal principle as m the party 
having the means of satisfying the court as to the tenor of the documents 
destroyed, which he is under the necessity of doing before he ean put in 
a substitute for them. but if the court is able to see really that, from 
the materials before it, another record may be made of the same purport, 
so that no injustice will be done, 1t 1s both within the authority and duty 
of the court so to order. There was no intimation in this case of a varl- 
ance between the record that was burnt and that newly drawn up, and 
there can be searcely a suspicion that they are not of the same tenor, 
since the action is debt on a bond which is produced, and corresponding 
to which were doubtless the writ and declaration, and the issues 
appear from the memoranda on the preserved docket. Such being ( 83 ) 
the circumstances, we suppose the judge could not hesitate upon 
the question of fact; but into that this Court does not enter, it being our 
provinee only to say whether the Superior Court had the power in con- 
troversy, upon which our opinion ts clear in the affirmative. 

Per Curiam. Affirmed, 


Oited: Greenlee v. McDowell, 39 N. C., 485; Stanly v. Massingill, 63 
N. C., 559; Hill v. Lane, 149 N. C., 271. 
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MATTHEW POWELL v. NICHOLAS P. MATTHIS Er At. 


1. In equity. relief is granted between cosureties upon the principle of equality 
ajyylicable to a common risk; and upon the insolvency of one, the loss is 
divided between the others as being necessary to an equality. 


i) 


. But in a court of law each surety is responsible to his cosurety for an 
aliqnot proportion of the money for which they were bound, ascertained 
by the number of sureties. merely without regard to the insolvency of any 
one or more of the cosureties. 


3. This rule of the common law as declared in England is not altered by our 
act of 1SO0T, Rey. Stat., ch. 113, see. 2, by which it is provided that where 
the principal is insolvent, one surety who has paid the debt muy have his 
action on the case against another “for a just and ratable proportion of 
the sum.” 

4, Where there are more than two sureties, and one pays the whole debt, the 
principal being insolvent, he cannot bring an action against his cosureties 
jointly. but each must he sued separately for his own liability. 


Apres trom Pearson, J., at Fall Term, 1843, of Duprin. 

This suit commenced by a warrant before a justice of the peace of 
Duplin County, and was carried by successive appeals to the Superior 
Court of the county. On the trial it was in evidence that in 1888 one 
Carrol executed a note to one Barden for $52.83, and that the plaintiff 
and the two defendants executed the said note as the sureties of the said 

Carrol; that in April, 1840, the plaintiff paid a judgment which 
(S4) had been taken against the said Carrol and himself and the two 

defendants upon the said note, including interest and costs, being 
at the tume of payment £59.69, It was also proven that Carrol, the prin- 
cipal, was in 1840, and still 1s, insolvent, and that the plaintiff had de- 
manded a contribution from the detendants before the warrant issued. 
The defendants’ counsel insisted that the plauitiff could not maintain a 
joint action, and moved to nonsuit because the cause of action was sev- 
eral. This question was reserved by the court, and the jury returned a 
verdict for the plaintiff, subject to be set aside and a noustit entered if 
the court should be with the defendants upon the question reserved. The 
court was of opinion that the cause of action was several, and that a 
joint action could not be maintained, and set aside the verdict and 
entered a judgment of nonsuit, from which the plaintiff appealed. 


No couiined for plameécff. 
Roernl ud Wrislow for defendants. 


Reeris. C.J. In equity, it has alwavs been held that there should be 
relief between coasureties, upou the principle of equality appheable to a 
cousmon risk; aud upon the insolvency of one, the loss las been divided 
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between the others as being necessary to an equality. The court of 
equity, from its modes of proceeding and having all the parties before 
it at once, is able to adjust their rights upon this principle in every 
case, however complicated by the number of the sureties or by succes- 
sive insolvencies. In a single suit, evervthing may be fully investigated, 
the property of the. principal first apphed, ful or partial adenine 
to some of the sureties inquired into and required, and the insolvency 
of some of the sureties ascertained, and indeed the loss of each aseer- 
tained and the proper contribution from each finally and conclusively 
determined. In manv instances, a court of law is incompetent to ad- 
minister the justice to which sureties may be entitled as against each 
other. For that reason, it was formerly held in this State that the 
ground of rehef in the courts of equity was a pure equity, and not 

the notion of mutual promises between the cosureties; and there- ( 85 ) 
fore that at common law no action would lie for one against an- 

other, even where there were but two sureties. Carringlon v. Carson, 
1N. C., 410. It is true that about the same time im 1800 it was held 
otherwise in Eng!tand, and an action at law was sustained for one surety 
~ who paid the debt against another for contribution. Cowel +. Edwards, 
2 Bos. & Pul., 268. But it was there found necessary to restrict the 
action to the simple cases where there were two sureties; or if there were 
more than two, to a recovery agaist each of an aliqnot proportion of 
the money, ascertained by the number of the sureties merely. It was 
found impossible to carry the doctrine further at law, because courts of 
law proceed only on contracts, and could not imply that there was more 
than the one contract between the sureties, at first entered into, and snp- 
pose, contrary to the fact, new ones to spring up with every change of 
the circumstances of the sureties that might happen, even after the pay- 
ment of the money by one of them. As far as an aliquot proportion, 
according to numbers, the money might be presumed to have been paid 
to the uses of the sureties severally ; but on the insolvenev of one of them 
afterwards, the share of the insolvent could not be made then to change 
its character and become money paid to the use or at the request of 
those who were solvent. The law eould not in sneh complicated cases 
do complete justice by one final determination, and therefore it did not 
undertake it; and such is still the rule in Itneland. Browne vr. Lee. 6 
Barn. & Cres., 689. 

In this State, however, the a ine has been the subjec t of legislation 
in the aet of 1807, Rev. Stat.. ch. 113, see. 2, and it is to be considered 
how far that has altered the law as ef previously existed here. It pro- 
vides that when the principal is insolvent, one surety who has paid the 
debt mav have his action on the case against another “tor a just and 
ratable proportion of the sum.” The purpose of the act was probably 
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nothing more than to say that the rule laid down in Carrington v. Car- 

son, that there was no jurisdiction at law in any case, should be 
(86) law no longer, leaving the question to the courts what in each 

ease was the “just and ratable proportion” to which, as far as a 
court of law was competent to ascertain, the party was entitled. It is 
not unlikely that a knowledge of the case of Cowel +r. Hdwards, about 
that time acquired, might have induced the enactment, and that it was 
intended to transfer its principle and nothing more in the act. At all 
events, 1t furnishes no data for determining the proportion but the num- 
ber of sureties, and thus it adopts the rule of that case. The words are, 
“where there are dwo or more surcties, and one may have been compelled 
to satisfv the contract, he may have his action against the other surety 
or sureties for a just and ratable proportion of the sum.” The propor- 
tion here spoken of is that which arises among the parties to the con- 
tracts specified in the first part of the sentence, which are, first, a con- 
tract in which there are two sureties, and, secondly, a contraet in which 
there are more than two. 

In each of those cases, the sureties are to be respectively liable for a 
ratable proportion, namely, where there are two sureties for a moiety, 
and where there are more than two, in a like proportion—that is, accord- 
ing to their number. This construction is rendered the clearer when 
attention is drawn to the particular case in which the action 1s given, 
It is not in every case in which a surety makes the payment, but only 
in that of the insolveney of the principal, or what is tantamount, his 
residence out of the State. Those and those alone are the cases within 
the purview of the act; and upon the stipposition of that state of facts, 
an aliquot part, according to numbers, 1s not only a ratable, but the onlv 
just proportion of each surety. Without the insolvency of a surety also 
his share cannot in any court be imposed on the others; but the act takes 
no notice that one or more of the sureties may be insolvent or reside 
abroad, nor gives an action for rights arising out of that state of things. 
It is apparent that case was not contemplated by the Legislature, and 
therefore no rate of contribution between the sureties, as affected by the 
insolvency of one or more of their own body, or indeed by anything else 

but the insolvency of the principal was thought of or 1s provided 
(87) for in the act. The object was merely to change the form in the 
single instance of payment by a surety who was unable to obtain 
reimbursement from the principal, and everything else was left as before. 

Tt follows that each surety is liable at law for only his original aliquot 
part, and of course an action cannot be brought against two or more 
jointly, but each must be sued separately for his own liability. Indeed 
there is another consideration which renders it perfectly clear that a 
joint action cannot be maintained, which is that the plaintiff might 
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thereon raise the whole recovery from one of the defendants in the first 
instance, although the other might be solvent, which 1s wholly inadimissi- 
ble. Moreover, 1t would change the ratio of hability, even in case of the 
insolvency of one, for suppose three sureties, A., B., and C., tor a debt 
of $300, and that A. pavs it and then sues the other two for $200. Tf 
BL. then becomes insolvent and C. pay the judgmeut, he would then pay 
more than his proportion aud have a just claim on uA.—to return to him 
$50 to equalize their loss. But it is an absurdity that one should recover 
In one action what the defendant may have a right to recover baek 1m 
another action, which shows that no action ean be allowed im which the 
recovery will net be confined to the sum for which the detendant is lable 
at all events. Beyond such a lability justice ean be done between per- 
sons In this relation only in the court of equity, 
PER OC cri ac Afhrmed. 


Cited: Hall vr. Robinson, 30 N.C. 593 MePherson ro MePherson, 38 
N. C., 4038; Leak vr. Covington, 99 N. C., 570; Adams v. Hayes, 120 
N. C., 386; Fowle +s. MeLean, 168 N. C., 548. 


(88) 
STATE v. SAMUEL O'NEALE. 


J. The party impeaching a witness should inquire of the attacking witness 
whether he has the means of knowing the general character of the witness 
impeached. 

2. He may answer that question without saying that he hnows what a majority 
of the neighbors say of that witness. Such is not the only means of 
acquiring a knowledge of general character. 

3. But the attacking witness cannot be asked by the party introducing him 
simply “in what estimation the witness impeached was held in his neigh- 
borhood.” 


Appian from Dich, J., at Fall Term, 1845, of BuNcomBE. 

Petit larceny. .A witness by the name of Elizabeth Earnest was exam- 
ined on belialf of the State. The defendant offered a witness by the 
name of Kincade, and asked him if he knew the general character of 
Elizabeth Earnest. The witness replied that he did not know whether 
he did or not. The court then asked the witness if he knew what a 
majority of the neighbors said of her. The witness replied he did not, 
for she was voung when she left his neighborhood and he had not heard 
a majority of her neighbors speak of her in any way. The defendant’s 
counsel then proposed to ask the witness tf he knew in what estimation 
Elizabeth Earnest was held in his neighborhood before she left it. The 
question was objected to by the solicitor for the State and overruled by 
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the court because the witness had already stated that he had not heard 
a majority of her neighbors speak of her. The defendant was found 
guilty by the jury, and having moved for and been refused a new trial, 
and the court having pronounced a judgment in pursuance of the ver- 
dict, appealed to the Supreme Court. 


Attorney-General for the State. 
Hohe for defendant. 


(S89)  Danrer, J. The party against whom a witness is called may 
examine other witnesses as to the general character of the first 
witness. The regular mode is to inquire whether they, the attacking 
witnesses, have the means of knowing the general character of the former 
witness. PRorhirood’s case, 4 Stat. Tri., 693; Newsom v. Hartsink, 4 
Esp., 102; Phil. Ev., 212. The means of ascertaining Elizabeth Earn- 
est’s general character as inquired of by the court are not the only means 
of ascertamiing that character. That would be a means so extraordinary 
that if would almost preclude any witness from being attacked as to 
character. We do not pretend to define the exact means by wlich an im- 
peaching witness is to learn the general character of the witness at- 
tacked, and this case, in our opinion, does not eall for such a definition 
trom this Court. But then the question put by the defendant's counsel, 
““hether he (Kincade) knew in what estimation Elizabeth Earnest was 
held in lus neighborhood before she left it,” was on the other hand too 
much circumscribed, It did not amount to an inqurv as to her general 
character before she left his neighborhood. The answer to this question 
might very naturally have been, “my estimation of her character was 
then so and so,” but we know that such an estimation by the witness 
himself would not answer the requirements of the law. The counsel did 
not ask the witness if he knew in what genera! estimation EKhzabeth 
Earnest was held, for that would have brought him round again to the 
original question whether he knew her general character, which the wit- 
ness had before responded to by stating that he could not say whether 
he did or not. And to avoid the same answer, the counsel not only 
changed the phraseology of the question, but so narrowed its meaning 
as to take it out of the rule of law governing questions as to the charac- 
ter of witnesses; and, therefore, we think he was properly stopped by 
the court, but not for the reason then given by his Honor. 
Per Curran. No error. 


Gileds Sa Lanier, (ON Ce, Get eS, 05 ler bo NC S98) Oe: 
Spurling. VAS N.C, 1253. 
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(90 ) 
STATE vy. BAILEY KIRBY. 


1. An oral requisition by a plaintiff in a warrant to an officer to take bail is 
sufficient to justify the latter in making an arrest and insisting on bail. 

2. But an officer by virtue of his office is not an agent of the plaintiff for exact- 
ing bail. and it may be doubted whether he can become an agent for that 
purpose, 


Appear trom Dich, J., at Fall Term, 1843. of Macon. 

Indictment agaist the defcudant for falselv arresting and imprisou- 
ing one Bonnard Long, to which the defendant pleaded not guiltv. Tt 
was proved on the trial that the defeudant arrested and took into his 
custody Bonnard Long and detained hin in custody several hours. It 
was also proved that the defendant said he arrested Long on a warrant 
in favor of Bryson & Alison. The detendaut proved that he was a con- 
stable for Macon County, mm whieh the arrest was made. The defend- 
ant’s counsel admitted that he had no warrant at the time of the arrest 
in favor of Brvson & Alison, but alleged that he had a warrant in favor 
of one Matthis. and offered the warrant. which was in the followine 
words, to wit: 


“Nortir Carotiy a—Macon County—ss. 


“To any lawful officer to execute and return in thirty days, Sundiys 
excepted: You are hereby conunanded to take the body of Bonnard 
Long and cause him to appear before some justice of the peaee of said 
county. to answer the complamt of Peter Matthis ia plea of debt due 
hy book account, the sum vader ten dollars. Gaver wider mv tad and 
seal, this 18 Fi Druary, TSfl.  ¢Siened and scaled hy a justice). 


1 


On the back of this was an mndorsement aus follows: 
“Peter Matthis v. Bonnard Long, 87.56. Executed by B. IKirbs, 
Const. 


The defendant then proved by one Paxton that he (Paxton). as the 
agent of Bryson & Alison. enrmied a note executed by Long to the 
defendant wand informed him that Bryson & Alison wished him to € 91 ) 
proceed on the said note against Long immediately, for he (the 
witness) was informed thar Long was about to run away. This witness 
further stated that he saw at the same time a Warrant in the possession 
of the defendant in favor of Afathis against Long. ‘yh believed the 
Warrant offered Gn evidenee to be the sane Pavers. T he tlie defend Lait 
re county of Ma con; that Lone 


ti 
famed 


arrested Long eo Ott a are Gate dav 1 yi ih 
wished to cross the line tite Pavwoed County for the purpose of mnaking 
al arrangement with Bryson and Slison, who lived in TTavwood; that 
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the defendant refused to let Long go into Haywood County unless Brv- 
son and .\lison would release him (the defendant) from all lability; » 
that they agreed to do so, and Long went into Haywood. This witness 
heard nothing said between Long and the defendant about the Matthis 
debt. The defendant then proved by one Bryson that he heard some- 
thing between the defendant and Long about the Matthis debt while 
Long was in custody, but could not tell what was said. There was no 
evidence that Matthis had ever instructed or required the defendant to 
hold Long to bail on the said warrant. The defendant’s counsel re- 
quested the court to instruct the jury, “that although the law is that 
unless the plaintiff instruct the officer to hold to bail, the warrant is 
nothing more than a summons; yet 1f the jury are satisfied from the 
evidence of Paxton that the defendant was informed, upon the arrest, 
that Long was about to run away, the defendant, being in law the agent 
of Matthis, had a right to hold Long to bail if he did so bona fide for 
the purpose of securing the debt due to Matthis.” The court refused 
the instructions asked for, but instrueted the jury that if they believed 
the defendant arrested Long and detained him in custody several hours, 
as stated by the witness, without any legal authority to do so, he was 
multy of the charge in the indictment; that the warrant in favor of 
Matthis, if they believed the defendant had it in his possession at the 
arrest, would not authorize the arrest and detention of Long, unless 
Matthis had instructed the defendant to hold Long to bail. 

The jury found the defendant guilty, and judgment having been 
(92) given pursuant to the verdict, the defendant appealed. 


Attorney-General for the State. 
No counsel for defendant. 


Rourrin, C. J. A constable is directed by the act of 1794 (Rev. Stat., 
ch. 62, sec. 7), “when required by the plaintiff,” to take bail on serving 
a warrant. The act does not prescribe the mode in which the plaintiff 
shall require bail as by endorsement by himself or his agent on the war- 
rant, and perhaps the omission may lead to abuses if permitted to con-* 
tmue; but as the act is silent, we should feel obliged to hold that an oral 
requisition was sufficient, and that of an agent was in law that of the 
plaintiff. But we think the court was right in refusing the instructions 
prayed for, because they assume a position wholly indefensible that the 
constable was “in law the agent of the plaintiff” for this purpose. By 
virtue of his office, he is not the agent of the party, but of the law; and 
in reference to the power and duty of taking bail, he is to act as he may 
be required by the plaintiff, and not by his own will or judgment. 
Whether he can become the agent of the plaintiff, so as thereby to invest 
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himself with the arbitrary authority to summon or to imprison a de- 
fendant, is well worthy of consideration. Admit that he may, there was 
no evidence of such ageney of the defendant for Matthis in this case— 
not even anything from which an agency for this purpose might be 
remotely inferred, as if the demand were due on a bond and Matthis 
had placed it in the hands of the defendant to collect, with or without 
suit. The defendant was clearly guilty, and the judgment ouglit to stand. 
Per Ccurtam. No error. 


(93 ) 


WILLIAM CASE vy. MARVILL M. EDNEY ef at. 


Where one has given a deed of trust on his property, to be sold for the benefit 
of his creditors. and they have neither released their claim on him nor as- 
sented to the deed, he has such an interest in the sale of the property that 
if at a sale made by his trustee he stands by and sees property sold in 
which he knows there is a latent defect and does not disclose it he makes 
himself liable to the purchaser in an action for deceit, 


Aprrat from Pearson, J., at an extra session in August, 1843, of Buy- 
COMBE. 

Case in the nature of an action of deceit for a fraud in the sale of a 
mare. It was proved on the trial that i November, 1839, the defendant 
Marvill Ednev, being much indebted, executed to the defendant Rufus 
Edney a deed of trust, which was duly proved and registered, for his 
real and personal estate, including several tracts of land and many arti- 
eles of personal property, among others the mare in question, in trust 
to sell and apply the proceeds to the payment of the debts specified; that 
in December, 1839, the said Rufus, the trustee, sold all the property at 
pubhe sale; that the plaintiff attended and bought the mare at $75, for 
which he gave his note and surety to the trustee according to the terms 
of the sale; that Marvill Ednev was present at the sale, but took no part 
in it and said nothing one way or the other to the property. It was also 
in evidence that in the spring of 1839 the mare had a colt, and soon 
afterwards was discovered to be very lame in her left foreleg; that she 
continued lame during the summer, but early in the fall, after the colt 
was taken from her, she got in good order and was to all appearance 
well. One of the witnesses said that although when standing or walking 
nothing seemed to be wrong, yet when put to a trot he could perceive 
she was a little stiff. .As to this the evidence was contradictory. 

On the dav of sale she appeared to be well, and some weeks after ( 94 ) 
the sale the plaintiff, although he had been told soon after he pur- 

chased her that the mare had been lame the spring before, said he was 
well pleased with her. About 1 February, 1840, the mare became very 
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stiff in all her joints and died soon afterwards. There was other evi- 
dence which it is not maierial to state. 

The court charged the jury that there was no evidence that the de- 
fendant Marvill bad sold the mare to the plaintiff, or had made any 
misrepresentation, or done any act to assist the defendant in practicing 
a fraud, supposing the latter to have been guilty of a fraud; and imas- 
much as the legal title had passed out of Marvill and was vested in 
Rufus, he was not accountable as an owner would be who procured an 
auctioneer to cry his property merely as his agent. and stood by in 
silence. .\s to the defendant Rufus, the court charged that although he 
acted as trustee in making the sale, vet, ike all other persons who sold. 
he was bound to act honestly and to disclose defects if he believed them 
to exist. It was then left to the jury whether the mare was unsound at 
the time of the sale, wid whether the defendant Rufus knew or had rea- 
son to believe that she was unsound; if so, as he failed to state the eir- 
cumstances, he was lable in damages, The jury found a verdict in favor 
of the defendants. .A new trial was moved for on the ground of error in 
the charge of the court as to the defendant Marvill and refused, and 
judgment being rendered pursuant to the verdict, the plaintiff appealed. 


Vo counsel for plaintiff. 


[loke for defendant. 


Danzer, J. The court said to the jury that inasmuch as the /ega/ title 
to the mare had passed out of Marvill Edney and vested by the deed of 
trust in Rufus Edney, the trustee, he was not accountable as one would 
be who procured an auctioneer to ery his property merely as his agent, 

and he stood by in silence. Was this part of the charge correct? 
(95) If the seller of an article 1s aware that there is anv defect im it, 

and he fraudulently conceals it, and it be such a defect as the 
buver hath not the means of discovering by the exercise of ordinary dili- 
gence, the purchaser may maintain an action of deceit in the sale. If 
the owner had procured an auctioneer to sell, it 1s admitted that if the 
thing so sold had been defective, and the owner, knowing of the defect, 
stood by and failed to disclose it he would be hable. Babbington on 
Auctions, 164; Jones v. Porden, 4 Taunt., $47. The legal title in the 
mare was transferred by the deed to Rufus Edney to sell her, and the 
stipulation in the deed was that he should apply the proceeds of the sale 
to satisfy certain creditors of Marvill Edney. There is nothing in the 
‘case to show us that the creditors had released the debtor in consider- 
ation of the assignment of this property for their benefit, nor that they 
in fact had ever agreed to accept of the said property for their benefit. 
Tf, therefore. the creditors were not to release, Marvill Ednev had an 
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interest in the price the mare might bring, either as constituting a fund 
for the payment of his debts or as resulting to his use. Although a 
court of law may not be able to enforee such rights, vet it is obliged to 
take notice of them as valuable interests. They affect the competence of 
witnesses, and im some instances may be sold under exeeution. It seems 
to us, therefore, that the maker of the deed was materially concerned in 
raising up the fund by the said sale to the highest amount; and it also 
appears to us that Rufus, in the receipt and appheation of the money, 
is to be looked upon as the agent of Marvill Edney. We, therefore, are 
of opinion that the aforesaid part of his Tlonor’s charge was erroncous, 
and that there must be a new trial as to Marvill Edney; but the verdict 
and judgment in favor of Rufus Edney are not disturbed. 

Tt will not be understood from this that we think mere silence of the 
debtor as to defects in his property, when he is present at a sale under 
execution, would amount to a fraud, for that is a proceeding tn imeitum 
in which the sale is exclusively the act of the law, and the rule of caveat 
emptor applies. 

Prr Crriam. New trial, 


Cited: Brown x. Gray, 51 N, C., 104. 


(96 ) 
JOHN ASHCRAFT v. YOUNG H. ALLEN, 


A sheriff, from whose custody a prisoner confined for debt had escaped, agreed 
with B. that if he would retake the prisoner and deliver him at the county 
town Within a certain time he would pay him $400. B. took the prisoner 
and bad him under his care, within the time specified, at his own house 
some miles from the county town. intending to deliver him to the sheriff, 
when the sheriff went to the house of B. and seized the prisoner himself. 
Tn an action by B. against the sheriff, held, first, that the contract was not 
illegal; secondly. that the sheriff having prevented the plaintiff from liter- 
ally performing his contract while he was in the progress of doing so, was 
answerable to him for the stipulated sum. 


Apprat from Battle, J., at Fall Term, 1848, of Ayson. 
Assumpsit, in which the plaintiff's counsel, in opening the case, 
stated that he declared on a special contract in writing, of which the 
following 1s a copy, viz.: 


“NortH Carormna—Anson County—ss. 


“This is to certify that Iam to pay John Ashcraft four hundred dol- 
lars for the delivery of his brother Janes Ashcraft to me, in Wadesboro, 
between this and September next, this 1 May, 1838.  T. H. Atrey.” 


The plaintiff then called as a witness one Redfearn, who testified that 
the defendant was sheriff of the county of Anson during 1838, and as 
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such had one James Ashcraft, a brother of the plaintiff, in his custody 
in the public jail of his county; that the witness was then a deputy of 
the defendant, and heard him say that James Ashcraft had broken jail 
and made his escape, and the witness saw him at his (James’s) house, 
and the plaintiff, his brother, with him, but he could not state at what 
time this took place, 
James Ashcraft was then called for the plaintiff, and stated that he 
was confined in the jail of Anson for debts amounting in the 
(97 ) whole to ten or twelve thousand dollars; that he made his escape 
therefrom by breaking the jail without the knowledge, contri- 
vance or assistance of any other person; that after escaping he resolved 
upon going to Alabama, and with that purpose went to take leave of his 
father and mother and his own family; that he first met his brother, the 
plaintiff, at his father’s, and informed him of his intention of going to 
the Southwest; that in a few days afterwards his brother came to him 
in the woods near his (the witness’s) house and showed him the written 
contract above recited, and told him the defendant would be bound for 
his debts unless he was retaken; that he then refused to surrender him- 
self, but after some further conversation told lis brother that he in- 
_ tended to go on through Camden and Columbia, in South Carolina, and 
that if his brother would meet him the next day at a place he desig- 
nated in South Carolina he would tell him his final determination with 
regard to the surrender of himself; that his brother did meet him at 
the time and place appointed, and he at last agreed to surrender him- 
self to his brother upon condition that he should be permitted to go 
home and see his family before being delivered up to the sheriff; that 
he and jus brother then, after remaining in the woods all night, went 
together to the house of the witness, where they arrived the next morn- 
ing; that finding one of his children very sick, he requested his brother 
to permit him to remain at home until the next morning, which his 
brother consented to do, and remained with him; that during this time 
he considered himself the prisoner of his brother, though he was not 
confined in any way; that early the next morning, before the witness 
had got up, the defendant came in company with three or four other 
persons, some of whom were armed, to the house of the witness, and as 
soon as he had dressed himself entered the room where he was and said, 
“tam glad to see you, vou must go with me to Wadesboro”; that the 
plaintiff then stepped mto the room and said, “No, he is my prisoner, 
and I am going to take him to Wadesboro”; that the witness requested 
‘them to wait until he could have breakfast, but the defendant in- 
(98 ) sisted upon setting off immediately, and they all’ went to Wades- 
boro; that the plaintiff went in company with the defendant and 
his attendants, and after entering the town, said to the defendant, “TI 
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now surrender vou my brother.” to which the defendant rephed, “I have 
had him all along,” but the witness said he had been his brother’s pris- 
oner. This witness stated further that the plaintiff persuaded the wit- 
ness to surrender, and, overcome by jis persuasion, he conseuted to sur- 
render himself as the prisoner of the plaintiff, to be by him delivered 
in Wadesboro to the defendant, provided the plaintuf would permit the 
witness first to go home and visit lis family; that this was in the spring 
of 1838; that the witness was returned to the jail in about a fortnight 
after he had escaped. This witness also stated that the contract above 
recited is the same which the plaintiff exhibited to the witness in the 
woods; that he had no Knowledge of this contract until it was exhibited 
to him in the woods, nor had he any reason to expect that any such con- 
traet would have been made by the plaintiff, 

The plamtitf here closed lis case, when the court itimated an opin- 
ion that the action could not be sustained. itv submission to which the 
plaintiff submitted to a judgment of nonsuit. 

A motion was subsequently made to have the nonsuit set aside and a 
new trial granted, the plaintiff’s counsel alleging that Le was entitled to 
recover either upon the ground that he had performed his part of the 
contract or that, if he had nor done so, he was prevented by the act of 
the defendant himself, and that at all events he was cutitled to recover 
upon a count for a guaulim mera. The court held that if the aetion 
could not be sustained upon the special contract it could uot be sustamed 
at all, and that a count upon a guantum meruif would not now be 
allowed without the defendant's consent, which was not given; that the 
, plaintiff had not proved a comphance with his part of the contract, 
which was essential to the maintenance of his action; that lis permit- 
ting his brother to go home and remain there a dav justified the 
defendant in taking him himself, and having done so, the plaintiff (99 ) 
had no longer any claim to compensation under the contract. The 
court held further that if it were contended for the plaintiff that under 
the contract he had a right to give lus brother ease, then the contract was 
against the poliey of the law and void. The motion for a new trial be- 
ing overruled, the plaintiff appealed. 


Vo counsel for plainted.. 
Strange and Mendenhall for defendant. 


Reeriy, C.J. It is needless to inquire whether there was evidence to 
sustain a count for a guantiom meruit, since there was no such count i 
the declaration, and the court had. undoubtedly. the power to refuse per- 
mission to add it. It is hkewise true that, as the action is founded on a 
special agreement, whereby the defendant bound himself to pay a stipu- 

6—26 79 


IN THE SUPREME COURT. | 26 
ASHCRAFT Ul, ALLEN, 


lated sum of money on the performance of a precedent act by the plain- 
tiff, the latter cannot recover without showing a performance of that act 
or a sufhelent excuse for its nonperformunce, His Honor was correet in 
holding that the plaintiff had uot shown a complance with his part of 
the contract by performing the precise act to be done by hin, for he did 
not deliver Johu Ashcraft to the defendant in Wadesboro. and the sher- 
iff no doubt had the right to retake his prisoner, and did retake him, 
before he was brought to him “in Wadesboro.” 

But the Court is nevertheless of opinion that it was et correct to 
nonsuit the plamtiff. Of the credibility of the testimony the jury are 
the judges, aud there was evidence tending to show—and if believed, 
showing—that the plaintiff was im the course aud progress towards the 
performance of the condition on his part, and would have pertormed it 
hterally according to its terms if he had not been prevented by the act 
of the defendant himself. That is always suthcient, for he who pre- 

vents the performance of a thing of which he Is to have the bene- 
(100) fit cannot msist on any advantage from its nonperformance. In 

such a case the act is considered as done as far as respects the 
rights to arise upon its performance to him who was to perform it. An 
averment, therefore, mm the declaration that the plaintiff had retaken the 
prisoner aud had him im lus power and custody with the intention to 
carry him to Wadesboro and there to deliver him to the detendant, and 
that he could have so carried and delivered him, and would have done 
so but that the defendant took the prisoner trom the power and custody 
of the plaintiff, and thereby hindered and preveuted him from making 
the delivery, supported by dune proof, would, in our opinion, entitle the 
plaintiff to recover. To hold otherwise is merely sticking to the letter 
without regard to the substance of the agreement, and would occasion 
the evasion of the clearest stipulation by tricks and subterfuge. The 
real object of this contract was to enable a sheriff to retake a debtor who 
had escaped, and thus save himself from heavy habilities; and he sip- 
posed that the plaintiff, eather by his mfluence with his brother, who 
was the debtor, or by other means, could bring about that end, for which, 
if he could and would, the sheriff agreed to pay him a reward. But in 
the agreement a time and place of performance are specified, on which 
indeed the defendant has a right to insist as a conditiou, but not so to 
insist on it as to defeat the rights of the other party, notwithstanding 
the agreement has been substantially performed by the other party, and 
the defendant has had the same benefit from it as 1f it had been a lteral 
performance. Suppose the defeudant had accepted his prisoner from 
the plaintiff at his home in the country, it cannot be disputed but that 
would be the same as a delivery in Wadesboro. Suppose that, learning 
that the plaintiff was bringing his brother to town for the purpose ot 

SO 


| N.C. | DECEMBER TERM, 1845. 
WoRTH Ut. NORTILAM. 


delivering him, the defendant had met them just out of town and, as he 
had a right to do, had then taken the debtor into his own custody, the 
_ same consequeuce must follow. It is the same thing im the events that 
happened, except that the evidence is not so plain and convincing that 
the plaintiff had in fact the power over the debtor, and with the 
power the will to restore him to the imprisonment from which he (101) 
escaped. But as to the credit due to the evidence, or the inference 

from it as to the purposes of the plaintiff, they fall to the province of 
the jury to be decided. We apprehend also that there 1s nothing im the 
policy of the law to forbid such a contract as this, nor to impeach the 
right of the plaintiff under it on the score that he gave ease to the 
debtor. That is a question between the creditors and the sheriff, and 
the acts of the plaintiff would not have affected it at all. The plaintiff 
was not the defendant’s deputy, nor had from him any authority what- 
ever, and therefore his acts did not induce any responsibility on the 
sheriff. The rights of these parties grow out of the stipulations of the 
agreement between them, whereby the plaintiff undertakes, if he can, by 
his own authority or influence, to place his brother again in the power 
of the sheriff; and upon his doing so within a time specified, the sheriff 
engages to pay him so much money. .As between them, the law enforces 
no diligence more speedy than that for which they contracted. Lf, m- 
deed, the plaintiff would not deliver the prisoner before the sheriff was 
able, of himself, to take him he would lose his bargain, because the sher- 
iff does certainly not depart from his own right to retake him, and he 
might exercise it for his own security, provided only that he did not 
thereby stop the plaintiff from fulfilling hterally his part of the agree- 
ment, which he had fulfilled substantially. 

PER CURIAM. Venire de novo. 


Cited: Buffhin ve. Raid, 73 N.C, 291. 


(102) 
JOB WORTH v. JOHN NORTHAM Er? At. 


1. Though a conveyance may be fraudulent as against creditors, it is good 
against the grantor and fort feasors not claiming as creditors. 


LS 


. Where a raw material is transferred, but left in possession of the grantor, 
and is afterwards by him. with the consent of the grantee. converted into 
a manufactured article. the grantee is entitled to this article in its new 
state. 


AppeaL from Manly, J., at Fall Term, 1843, of Guitrorp. 
Trover to recover the value of certain chattels, which the plaintiff 
claimed under a deed of trust executed by one John Beard to the plain- 
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tiff as trustee for certain creditors. It was in proot that John Beard, 
the grantor, had continued in possession of the property convey ed after 
the execution of the deed. and while so in possession, in the prosecution 
of his trade as a hatter, with materials conveved by the deed, to wit, fur 
and hats in au incomplete state, had finished a number of hats, and that 
these were spread about through several counties in this State and sev- 
eral in Virginia. The defendants introduced various judgments and exe- 
eutions against Beard for debts due prior to the date of the deed, 
amounting in all to about $500; but it did not appear that the articles 
which were seized and sold by the detendauts had been sold by virtue of 
any execution on these judgments. The articles were all taken from the 
possession of Beard. There was no proof of any other debts of Beard 
at the time he executed the deed, except those referred to above and a 
judgment of a court and an execution thereon for $............ . the lien of 
which was auterior to the date of the deed. It was insisted by the de- 
fendants that the deed to the plaintiff was frauduleut and void, and the 
court was requested to instruct the jury to that effect as a conclusion of 

law (1) because of the absence of any specification in the deed of 
(103) a debt or debts intended to be secured by it; (2) because of the 

tuanifest disparity between the amount of the property conveyed 
and the entire amount of the erantor’s debts so far as they appeared; 
(3) because of the actual postponement of anv action under the deed 
for six months. The eoeurt declined pronouncing, as a conclusion of 
law, that the deed was fraudulent for anv or all the above reasons, but 
left them to the jury to be considered by them with all the other cir- 
euinstances of the case, when they came to pass upon the validity of the 
Instrument, as a question of fact. Upon the subject of damages, the 
jury were informed that they might not only assess the value of such of 
the articles converted ag were in a state of completion at the time of the 
converance, but might add to this amount the value of such articles as 
were fabricated out of the materials conveyed. 

The jury returned a verdict of guilty as to two of the defendants and 
not guilty as to the other. A new trial was moved for (1) because the 
court refused the instructions prayed for; (2) because the court erred 
in the instructions given on the poimt of damages. The new trial was 
refused. and judgment having been given ceca de to ) the verdict the 
defendant found guilty appealed. 


Mendenhall and Iredell for plainttff. 
(rraham for defendants. 


Danzer, J. On the question of fraud in the convevance by Beard to 
the plaintiff, the court left it to the jury to sav whether there was any 
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fraudulent intent on the part of Beard, and the jury found there was 
not such an intent. But suppose there had been such an intent, still the 
conveyance would have been good im law against the grantor and 

the defendants also, who were but tort feasors. The property (104) 
mentioned in the deed being dispersed made no difference, for the 

title being in Beard at the time, and there being no adverse possession, 
the said title in Jaw drew to it the possession, and the plaintiff did not 
take an assignment of a chose in action, but acquired the title and also, 
in law, the possession of the property mentioned in the deed. 

Secondly, Beard did not, after the date of the deed of trust, tortiously 
take the plaintiff’s fur and change it into hats. He was the bailee of 
the plaintiff, and the alteration of the articles does not appear to have 
been done against the will and consent of the bailor. Lf I send my wheat 
to a mill to be ground into flour, and the miller, my bailee for that pur- 
pose, converts it into flour, the property in the flour is in me, and not in 
the miller; but if a miller or other person tortiously takes my wheat and 
afterwards turns 1t into flour or malt, the flour or malt is not my prop- 
erty. So if I gather my grapes and send them to my neighbor’s wine 
press, and he by my consent turn them into wine, the wine belongs to 
me because the vintner was my bailee; but if my neighbor commit a tres- 
pass and tortiously take and carry away my grapes, and then turn them 
into wine, the wine is not my property. The wheat and the grapes thus 
tortiously taken having lost their identity bv their transformation, the 
original owner cannot pursue and recover them from the tort feasor in 
their entirely new and changed nature and state. But even if things 
have been tortiously taken and have not lost their identity, the owner may 
recover them in their changed form unless they have been annexed to 
and made part of something which is the principal, or changes its form 
from personal to real estate (as if worked into a house), as cloths made 
into a garment, leather into shoes, trees squared into timber, and iron 
made into bars. All these, and such like, may be reclaimed by the origi- 
nal owner in their new and improved state, for the nature of the thing 
is not changed. Brown rv. Sax, 7 Cowen, 59; Betts r. Love, 5 John., 384; 
Curtis v. Grant, 6 John., 169; Babeuck v. Gill, 10 John., 287; Vin. ab. 
title Property, E. plea., 5. 

Prr Curiam. No error. 


(105) 
ANN MCGEE v. Tue Hetrrs at Law or THOMAS McGEE, DECEASED. 


1. In a petition for dower. it is sufficient for the widow to state that heer hus- 
band died seized of the lands. It is not necessary to state that the heirs 
entered as heirs, or to set forth deeds executed by her husband to the 
heirs in his lifetime and allege that they were fraudulent as to her, 
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. Upon the trial of the issue. if made by the answers and replication, whether 
he died seized or not, the question of fraud will arise. 


le 


Oo. When the couverances of the husband to his heirs are to operate only after 
his death, and in the meantime he is to have the enjoyment of the land, 
the converanees are to he deemed colorable and void as to her. 

4. This presumption can ouly be repelled by his having made an effectual pro- 
vision for his wife. 

» Where the husband, in executing a couvevance to his heirs. declares the 
object to be to defeat his wife of dower. this is a case of actual fraud. 

6 Where a deed ix made by a husband to his heirs to defeat his widow of 
dower, the circumstances of his afterwards attempting to make a will in 
hev favor for a part of his Jands is not admissible ou the question of fraud 
between the widow and the heirs, because. being incomplete, it was only 
the subsequent declaration of one who had committed a fraud of his not 
intending to do so, 


AppEAL from Pearson, J.. at Fall Term, 1843, of Dvuetiy. 

Petition for dower, Aled by the widow of Thomas McGee e, deceased, 
agalust the de fendants, who are Ins children and his heirs at law. The 
counsel for the defendants moved to dismiss the petition because there 
was uo allegation that the defendants as heirs had entered, and were 
seized as heirs, at the filing of the petition. The court was of opimion 
that there was no necessity for an express allegation that the defendants 
had entered and were seized as heirs, as the heirs are construetively in 
possession before actual entry; but at all events, the objection was waived 
by the answer and could only have been taken advantage of by special 

demurrer, 
(106) The counsel for the defendants then moved to dismuss the peti- 

tion because the petition alleged that Thomas McGee died seized, 
and did not allege’ that betore his death he had exeeuted the deeds of 
gift to his children mentioned in the auswer trauduleutly with an intent 
to defeat the dower of the petitioner. The court was of opinion that 
the petition necd not allege the existence and fraudulent intent of the 
deeds. When their existence was alleged in the answers as a ground of 
defense, the petitioner by her replication might either deny their exist- 
ence or might insist that they were fraudulent and void as to her. 

Upon the issues submitted to the jury as to the validity of the deeds 
under which the defendants claimed, the evidence was that Thomas 
MeGee, the deceased husband, had bv his first wife four children, who 
are the present defendants; that some twenty vears ago, upon the death 
of his first wife, he married the petitioner, by whom he had no children, 
but they lived happily together up to the time of his death; that the 
said MeGee was a man of good estate and owned about 1,006 acres of 
land and 25 slaves; that some vears before his death his danghter Doro- 
thy interinarried with one Stanford, and they settled off to themselves ; 
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that about six vears betore his death his son Thomas married, and w 

permitted to build a house and clear and cultivate, free from rent, ee 
part of the land contained in the deed, which was afterwards made to 
him, with the exception of a small field and the mill, of which his father 
retained the possession up to his death; that his son William turned ont 
badly, became much embarrassed, and left the State; that his daughter 
Elizabeth remained wnmarried and coutinued to live with her father. 

One witness proved that a few months before the deeds hereimafter 
mentioned were executed, le was at the house of MeGee; that they were 
talking about the widow of one Wilkinson, who had the court before 
dissented from her husband’s w Ul; that McGee said he intended to give 
his widow a sufficiency to sane her decently during her life, but he 
did not intend to leave lis business so that it could be torn up as 
Wilkinson’s was by the dissent of the widow—he would deed his (107) 
property before he died; that McGee was about 60 vears of age, 
and died about eight months after the execution of the deeds. 

Another witness proved that im August, 1841, when the deeds were 
executed, he was at the house of McGee and wrote them at his request, 
and also a deed of gift for some personal property to Mrs. Stanford; 
that McGee executed the deeds and delivered to Thomas lig and to Eliza- 
beth hers, and also delivered to Elizabeth the one for her sister, Mrs. 
Stanford; that before, or at the time of the delivery, the old man said, 
“My children, I shall expect to have the use of ee property while E 
live,” to which they assented; that he also told Elizabeth he could e1ve 
nothing to his unfortunate son William, but if he came back she must 
let him live with her, and if she married she must make a deed of trust 
so as to secure him certain negroes which he named. The witness also 
stated that Mrs. MeGee was not present when the deeds were executed ; 
that he met her as he came out of the room; that she looked displeased, 
and said she thought there was some underhand work going on; that the 
witness told her nothing had been done except to make deeds te the ehil-. 
dren for the property which the old man had given them in his will 
which the witness had written for him some three or four vears before. 
The witness stated that the will he alluded to was present when the deeds 
were executed, and he left it with the old man and had not seen it since. 
The witness stated that the old man’s children had great influence with 
him, and he said while the decds were writing that his first wife had 
been the making of him, and he felt bound to give her children a liberal 
support. 

The two deeds produced bv the defendants—containing the one 500 
acres and the other 400 acres—embraced all the land belonging to the 
old man, except 106 acres, which ineluded the house and about 90 acres 
of cleared land, aud was about one-third in value and quality of all the 
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cleared land. The defendants’ counsel offered to give in evidence a 
paper-writing executed by the old man a short time before his death, pur- 

porting to be his will, but which was not admitted to probate as 
(108) it was onlv attested hy one witness, in which the said 106 acres 

were given to the widow for lite. The counsel stated that the 
object of this evidenee was to show that the old man did not intend to 
defeat his wite’s dower, but intended to make ample provision for her. 
The court considered this evidence irrelevant and rejected it. 

The court charged the jury that by law a widow was entitled to one- 
third of all the land her husband was seized of in fee at his death, for 
life, as her dower; and if the husband made anv convevance of his land 
with an intent to deprive the widow of this right to one-third, such con- 
veyance was in law traudulent and void as to her; and notwithstanding 
any convevance so made to defraud her of ber dower, he was still, so far 
as her right to dower was concerned, considered as ‘aaa seized of the 
land; that his intending to make what he considered an ample compen- 

sation for this right of dower made no difference, for he had no right to 

alter, abridge or diminish this right by any need made solely i that 
purpose, and that when, just before his death, a husband made deeds of 
gift having the effect to interfere with this right, it was to be presumed 
that such was his intent, unless such presumption was rebutted by the 
evidence—as that his object was to advance a child and give him a start 
in the world; but when a husband made deeds of gift for a large part 
of his real Estate and continued to use it as he had done before, those 
circumstances had a tendency to confirm the presumption that such was 
his intent. 

The jury found the issues in favor of the petitioner. .A motion for a 
new trial because the court erred in not dismissing the petition upon the 
grounds stated, because they erred in rejecting the evidence as to the 
paper-writing, and because the court erred in the charge to the jury, 
was overruled and judgment rendered for the petitioner, from which the 
defendants appealed. 


Winslow for plaintaf. 
Reid for defendants. 


Rerrix, C. J. We think it suificient for the petition to follow the 
language of the statute and allege that the husband died seized. 

(109) It is not necessary 1t should notice the deeds to some of the heirs 
at law, for the widow may not know of them, or not so as to de- 

scribe them, or that the donee will insist on them. Besides, if they be 
fraudulent, they are void by the statute as to her, and she may treat the 
laud as if the deed had no existence. In Littleton v. Littleton, 18 N. C. 
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327, and Norwood rv. Barrow, 20 N. C., 578, the petitions stated that the 
husband died seized, and the heirs took issue thereon in that general 
form, which was approved. On the trial of the issue the deeds are evi- 
dence that the husband did not die seized, and that may be rebutted by 
evidence upon their face or proof aliunde that they were executed i 
fraud of the wife. 

Upon the evidence in this case, the instructions to the jury were, in 
our opinion, entirely proper. The deeds conveyed to two of the children 
900 acres out of 1,006 acres of land and 22 out of 25 slaves, which the 
husband owned, Je aving but 106 acres of land to descend to two other 
ehildren, and out of which his widow was to be endowed. There is 
direct evidence that the deeds were intended to operate only after the 
husband’s death, and in fact he continued in the enjovment of the prop- 
erty while he lived. This, we said in Littleton vr. Littleton, showed the 
deed to be but colorable as an immediate conveyance, and that, without 
interfering with the maker’s own enjoyment, it was intended to hinder 
that of the wife, and so was void as against her. But here the husband 
plainly declared that his object in making the deeds was to defeat his 
wife of the right of claiming dower as secured to her by law, which 
makes the case one of express fraud. The only way of repelling that 
imputation would have been for the husband to make an effectual pro- 
vision for the wife as much to her advantage as if the deeds had not an 
existence. For that reason, we do not sce, if the imperfect will had been 
completed, that it would have purged the positive fraud designed in exe- 
euting the deeds. But it is not necessary to consider that, as we 
are of opinion that the paper was properly rejected. Not being a (110) 
will, it is but an empty subsequent declaration of the party, who 
perpetrated a legal fraud, that he did not intend to do so, or was willing 
to make some reparation for it, as far as he could. It is irrelevant to 
establish a bona fide intention in making the deeds. 

Per Curtam. — No error. 


Cited: Grant «. Grant, 109 N. C., 714 


MARK McWILLIAMS v. DABNEY COSBY. 


Under the book debt law, a plaintiff may prove by his own oath a balance due 
to him of $60 or under, although his account produced appears to have 


heen originally for more than $60, but is reduced by credits below that 
ia mount. 


Apvrat from Battle, J., at oo term on the third Monday of June. 
1843, of Wake. 
Acoust to recover the balance of an account for goods delivered 


and work and labor done. The account was originally $203, but the 
ST 
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plaintiff had given credit on it for $158.84, leaving a balance due of 
£44.16. The action commeneced bv warrant before a single justice and 
was brought by snecessive appeals to the Superior Court, when the plain- 
tif declared on a special contract and also on the common counts. 

On the trial the plaintiff produced a witness who testified that the 
plaintiff, upou an agrecinent with the defendant, furnished him unburnt 
bricks at the price of $3 per thousand, but he did not know how many 
were dehvered nor the time when they were delivered. Another witness 
for the plaintiff proved that he assisted in burning the bricks, and that 
the plaintif® paid some money to the hands, but he did not know how 

much. The plaimtif?s counsel then proposed to call the plaintiff 
(111) himself to prove the number of bricks delivered and the time 

When, aud also some of the other items in the account, but this 
was objected to by the defendant (1) because a party could not prove 
an account upon a sperial agreement by his own oath; and (2) because 
the plaintiffs account was for more than #60, The court held that the 
evideuce was inadmissible, and the plaintiff thereupon submitted to a 
judgment of nonswt and appealed. | 


IH. Bryan and J.B. Shepherd for plaintiff. 


No counsel fur defendant. 


Danrev, J. The plaintiff's warrant was for $44.16, and was brought 
to recover the balance of an account. On the trial, the plaintiff. being 
unable to prove his aecount by other witnesses, offered to prove the same 
to the amount of $44.16 by his own oath, under the book debt law (Rev, 
Stat., cl. 58), This was objected to (1) becanse the contract was spe- 
elal, and (2) because the account which was rendered by the plaintiff 
was for more than $60. In an action of assumpsit, if a plaintiff j 1s Un- 
able to sustain a count in his declaration on a special undertaking, he 
nu nevertheless recover upon any of the common counts in the declara- 
tion which his evidence may fit. In the case before us, the plaintiff 
abandoned his special count, and then the evidence was offered by him 
to support the common counts in lus declaration for goods sold, work 
done, and labor done. A magistrate has jurisdiction of all debts and 
demands of 60 and wider “for a balance due on any special contract, 
note or agreement, or for goods, wares, and merchandise sold and dele: 
ered, or for work and labor done, or for special articles, ete.” Rev. Stat., 
ch. 62, see, 6. The plaintiff, we think, was a competent witness, under 
the book debt law, to prove the sale, delivery and price of anv articles 
of goods or other items in lis account for work and labor done to the 
amount of 860, as all the items in the account appear to bear date within 

two vears of the date of the warrant, and he could not prove them 


(112) in any other way. The admission ot the plaintiff in his account 
re 
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that he had received of the defendant $158.84 must be taken together, 
for at the same time that admission was made the plaintiff also declared 
in his written account that he once had a just demand (which is set out 
in the case) against the defendant over and above his present demand, 
which se1d demand justly absorbed all the money received. The declara- 
tions of a party made at the same time must be taken as evidence alto- 
gether, as well those to discharge as those to charge him. The. whole 
gocs to the Jury, and they may, if they think it proper to do so, give 
credit to one or more parts of the said declaration or declarations and 
reject the residue. But the whole deelaratton is admissible evidence. 
Walker rv. Fentress, 8 N.C. 17. By the book debt law, the plaintiff is 
obliged to give all jasi debts, for he has so to swear. Then when he 
proves, by his own oath, items to the amount of $60 or under, forming 
the balance that appears due on the account, if the defendant claims the 
‘benefit of the credit as a payment of the items thus proved, the plaintiff 
must necessarily be competent to state in reply that those payments are 
not appheable to those items because they have been applied to others. 
It is true that the plamtiff cannot prove those others originally, so as 
to entitle him to recover therefor, if the ground of an action, because 
the value exceeds 860. But when the defendant examines him upon the 
point of the payment of his demand then sued for, it exists m the nature 
of the thing that he shon!ld be allowed to answer, if the fact be so that 
they are not paid for, and to tell the reason why. Of course, the credit 
of the statement is for the consideration of the jury. If the plaintiff be 
honest enough to confess the credit they will consider whether he has 
not also been honest enough to disclose truly its proper applieation. 
Per Curiam. Reversed. 


(113) 


1. If one seek another and enter into a fight with him with the purpose, under 
the pretense of fighting. to stab him, if a homicide ensues, it will be clearly 
murder in the assailant, no matter what provocation was apparently then 
given, or how high the assailant’s passion rese during the combat. for the 
malice is express. : 


2. The omission of North Caroling in an indictment found in a court of this 
State, where the name of the county is inserted in the margin or body of 
the indictment. is not a cause for arresting the judgment. 


> Where the indictinent xet forth the time of the commission of the murder in 
these words: “On the third day of August, eighteen hundred and forty- 
three.” without saving “the year of our Lord.” or even using the word 
“vear?: eld, that although this defect would have been fatal at the com- 
nion law, vet it is cured by our act of Assembly of IS11 (Rey. Stat.. see. 35, 
see 12). 
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AppPEAtT from Bailey, J., at Fall Term, 1843, of EpcEcomBE. 

This was an indictment against the prisoner for the murder of John 
Bedford. The testimony was as follows: 

Benbury Bradley swore that he was at M. P. Edwards’ on the dav of 
the election in .August last, and that the prisoner and the deceased were 
there; that Edwards’ house has a piazza in front, next the pubhe road, 
in one end of which he had a room used as a storeroom, and there is a 
piazza also extending from this storeroom along the side of the house; 
that there is an entrance into the piazza in front of the house, and also 
one into the piazza, which extends along the front of the house; that 
there are also two doors leading into a large room—one from the front 
piazza and one from the side piazza—and a door leading from the front 
piazza into the storeroom; that he first saw the prisoner and the deceased 
in the storeroom, where Edwards kept his hquor; that the deceased was 

lving down upon the floor, and the prisoner commenced slapping, 
(114) him very hard with his hand, pulling him and cursing him, and 

telling him to get up; that he continued to do so, until he made 
the deceased angry; that the deceased then sat up on the floor, took his 
knife out of his pocket and attempted to draw it; that before he opened 
it the witness took it away from him; that the deceased then lay down 
again; that the prisoner again began to slap him and pull him about as 
before, and continued to do so until the deceased got on his feet and 
went near the door leading into the front piazza, and then the prisoner 
pushed him out of the door into the piazza; that the deceased then lay 
down in the piazza about fifteen feet from the door of the storeroom, 
and had not been lying there long when the prisoner began to slap him 
again; that the deceased told him to let him alone, that he was not pes- 
tering him and did not want any fuss with him; that the prisoner con- 
tinued still to slap lim, until the deceased got very angry, rose, and 
struck the prisoner with his fist; that the deceased gave the prisoner two 
or three blows, but the witness could not say that the prisoner returned 
the blows; that they were parted; that prisoner went to the piazza door- 
post and put one hand on the railing and the other on the post, with his 
back to the deceased; that the deceased came up behind him while stand- 
ing In this position and struck him with his fist or open hand and tried 
to scratch him; that the prisoner then turned round, and blows were 
exchanged between them, and they were parted a second time. 

This witness further stated that the deceased then went into the large 
room of the house, and the prisoner stood at the door leading from the 
vard into the piazza; that the witness was near him while standing 
there, and seeing him rub his fingers, asked him what was the matter 
with his hand; that the prisoner replied that he had cut it foolishly with 
his own knife, for he had it open and it shut up and cut his hand; that 
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after standing there a short time, the prisoner went into the same room 
that the deceased had entered; that the deceased returned into the piazza 
and into the vard in front of the house, and the prisoner went out of the 
large room into the side piazza, and had got out of the door of the 
plazza, when the witness and John B. White met him near that (115) 
door; that the prisoncr said to them as he met them, “Boys, don’t 

see me, J intend to cut lis coat off’; that they told him “that would not 
do, to put up Ins knite and quit such as that”; that the witness heard 
him shut his knife, and he thought he put it im his pocket, but of this 
he would not be certain; that the prisoner passed by them as they at- 
tempted to go into the door of the side piazza; that the witness and 
White had got on the block of the door, when the witness heard the de- 
ceased say, “Harry, what in the h-ll fire do you mean?”’; that the pris- 
oner replied with an oath, “What do you mean?’; that the witness was 
then about 25 or 30 feet from them; that the deceased had met the pris- 
oner at the corner of the house and they engaged as thev met; that the 
prisoner eried out, “Part us, boys!” three or four times; that the wit- 
ness and White went towards them, and just before they got to them 
they parted themselves; that the prisoner met them and, as he passed, 
said “he wanted some water to wash his hands,” and passed through the 
house into the front piazza; that the deceased went towards the road 
and rested against the paling. The witness stated that he soon went to 
him, and when he got there he was lving on the ground, aud upon exam- 
ination, the witness found he was cut under his left breast;- that he 
earried him into the house and discovered three cuts upon his arm, two 
in his abdomen, one of which was near his groin; that his intestines 
came out, and the witness discovered the next dav a wound upon his 
hip; that he had seven wounds in all, and that he died the night of the 
next day. 

Upon the cross-examination of this witness he stated that the prisoner 
was not angry when he was slapping the deceased; that Edwards, the 
owner of the house, had requested the prisoner, after he had commenced 
slapping the deceased, to get him out of the storeroom; that the witness 
the next day saw scratches on both sides of the prisoner’s face which 
looked as if an attempt had been made at gouging. Several other wit- 
nesses were examined, who corroborated this testimony. One of 
them stated, in addition, that when the prisoner and the deceased (116) 
met the last time they reached out their hands and took hold of 
each other about the same time; that the prisoner commenced striking 
the deceased under his left arm, giving him three blows—perhaps four; 
that witness could see the deceased’s right arm, but he caught hold with 
his left; that after they were separated and the prisoner was coming 

91 


IN. LILLE. SUPRESLE COLE, [ 26 


STATE 0 LANE 


towards the house, the prisoner called for some water, and said “he be- 
lieved that d--d scoundrel had cut his finger.” 

The prisoner’s counsel put his defense upou two grounds: first, that 
the evidence was not suthcient to satisfy the jury that the deceased died 
of the wounds which he received from the prisoner, and, secondly, if 
they should be satisfied of this fact, it was contended that it was not a 
case of murder, but one of manslaughter oulvy. 

The court charged the jury that they must be satisfied that the de- 
ceased died of the wounds, and that they were inflicted by the prisoner; 
that if they were not satisfied of this, thev ought to acquit the prisoner 
‘altogether; but if thev should be couvineed that the wounds which he 
received caused his death, aud they were intheted by the prisoner, thev 
would then imquire whether he was guilty of murder or manslaughter ; 
that the crime of murder was the unlawful killing of a reasonable crea- 
ture in being with malice atorethought, either expressed or implied; that 
manushiughter was the unlawful kitlng of another, but without malice; 
that if two men upon a quarrel come to blows, 10 undue advantage be- 
ing taken on either side, and death ensues, although by a deadly weapon, 
it would be only manslaughter; that if the prisoner, while engaged with 
the deceased in the piazza, his blood being excited by the blow he received 
from the deceased, had drawn his knife and stabbed him, and death had 
ensued, it would have been manslaughter, and not murder; that if, hav- 
ing received blows and scratches from the deceased in the piazza, the 
prisoner lia very short time met the deceased at the corner of the house, 
and, beg excited by passion and smarting under the blows he had just 

received, had ina moment of sudden revenge stabbed the deceased, 
(117) it would be manslaughter only; that if the prisoner, when he 

passed the witnesses, saving, “Bows, don’t see me, I intend to cut 
his coat off,’ intending nothing but sport, or even malicious mischief, 
and did not intend to use the knife upon his person, aud when they met 
they engaged in mittual combat, and in the heat of blood the prisoner 
stabbed the deceased, so that he died. it would be manslaughter, and not 
murder. But if at the time he passed the witnesses, he then itended to 
use his knife upon the person of the deceased, and either take his hfe or 
do him some grievous bodily hurt, and when he met the deceased he 
carried his inteution mto execution by giving him several mortal wounds, 
of which he died, he would be guilty of murder, although at the time he 
did the act he was excited by passion; and for the purpose of satisfving 
their minds upon the subject, they should look at all the circumstances 
f the case. 

The jury found the prisoner guilty of murder. The prisouer’s coun- 
sel then moved in arrest of Judgment beeause the words Vorth Caralina 
were not mentioned in the bill of indictment. 
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The bill of indictment wns found in Edgecombe Superior Court of 
law. The caption was “Edgecombe County Superior Court of law, sec- 
ond Monday of September, eighteen hundred and forty-three.” Tn the 
body of the bill, the offense was laid to have been committed “on the 
third dav of August, eighteen hundred and forty-three, in the county of 
Edgecombe.” 

The court overruled the motion in arrest of judgment and pronounced 
judgment against the prisoner, from which he appealed to the Supreme 
Court. 


Attorney-General for the State. 
BF, Moore for the prisoner. 


Reurrin, C. J. The counsel for the prisoner complains of only (11S) 
one part of the instructions to the jury. It is that in which his 
Honor stated that if at any time the prisoner passed the witnesses and 
said to them, “Boys, don’t see me, I intend to cut off his coat,” he in- 
tended to Kill the deceased, and when he met the deceased car ried that 
intention into execution by stabbing him, he was guilty of murder, 
although at the time he did the act he was excited by passion. It 1s said 
this instruction was erroneous because it put the orade of the offense on 
the existence of an intention to kill when the prisoner was going to the 
deceased, whereas such an intention 1s common both to murder and man- 
slaughter, and the inquiry, therefore, in each case is whether the mten- 
tion was inspired by malice or deliberate ill will towards the deceased 
or was the impulse of sudden passion and heat produced by adequate 
provocation; and it is further said that here the instruction assumed 
that such heat of blood had been excited by the previous combat and 
continued to the fatal strokes. It is thence inferred that the kilhng was 
but manslaugliter. 

The first step in our inquiry is whether that be the proper construc- 
tion of the language of the judge; whether the excitement of passion was 
assumed, in the hypothesis, to have been created by the first contest and 
to have continued to the last. We think it is not. It is to be recollected 
that there was a combat in the piazza, and that the case presents some- 
thing from which it might have been contended for the prisoner that 
there was also a sudden mutnal combat when the parties again met 1m 
the vard for the last time. 

The couusel for the prisoner insisted on the trial that the offense was 
manslaughter; but whether it was so by reason that the provocation 
arose out of the first encounter or out of the last conclusively the excep- 
tion does not explicitly state. It seems to us that his Honor could not 
have understood the former, and that m elosing this part of his imstruc- 
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(119) tions he had in view an excitement that might have arisen, or was 

supposed to have arisen, subsequently to the prisoner’s passing 
the witnesses, As to the heat of blood produced by the previous combat, 
it had just been disposed of in a mauncr most favorable to the prisoner 
by the instruction that if the prisoner, in a short time after recelying 
the blows and scratches in the piazza, and being excited by passion and 
smarting under those blows, had in a moment of sudden revenge stabbed 
the deceased, 1t would be manslaughter only. Of the correctness of that 
position in point of law we are not called on at present to express an 
opinion, As applicable to the facts im this case, it might perhaps be 
found upen reconsideration to go bevond the law in allowing a cruel 
aud mordinate revenge, executed with a deadly instrument not shown 
openly, tor a very trivial offense—and that induced by the prisoner's 
own outrages. But this passage in the charge makes it verv clear that 
his Honor did not have reference in the latter part of his observations 
to an excitement of passion from the fight im the piazza, since that 
would render the two parts of the charge directly contradictory, for m1 
the one he savs expressly that killing wlule excited by passion from 
those blows would be manslaughter, while it is attempted to be inferred 
that in the other he meant that the killing was murder, though perpe- 
trated under the same excitement of passion. Besides, the particular 
terms of the part of the charge excepted to, which are, “although aé the 
tome he did the act he was excited by passion,” ’ show that the passion 
meant was one springing out of the last contest itself. Indeed, but a 
moment before the court had treated the prisoner as bemg, when pass- 
Ing the witnesses, free of passion aud possessed of dehber: ation, by spet ak- 
ing of lim as then intending some sportive or malicious mischief short 
of serous bodily hijury, or as then imtending to kill the deceased. The 
fulr interpretation. therefore, is that betore mentioned—that although 
something might have arisen when the prisoner got up to the deceased 

to rouse his passion, vet that would not extenuate the homicide 
(120) to manslaughter if, when the prisoner passed the witness and 

went up to the deceased. being before this new provocation arose, 
the prisoner had formed the intention to kill. And that position we 
think good in law. We do not indeed perceive anything that shows the 
prisoner to have been under a transport of passion during the last 
encounter, Far from it. But supposing that to have been so, vet if the 
prisoner sought the deceased and entered into that fight with the purpose, 
under the pretense of fighting, to stab him, it was clearly murder, no 
matter what provocation was apparently then given or how high the 
prisoner's passion rose during the combat, for the malice is express and 
Was promptly wreaked, and puts the idea of provocation out of the ease. 
If the prisoner meant to insist that his blood had not cooled, and that 
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there had not been sufficient cooling time between the first and last meet- 
ings, he should have prayed an instruction distinctly to that effect. 
Having omitted himself to do so, he cannot complain of the omission of 
the court. But we hold the opinion that he would not have been entitled 
to the instruction if he had asked it, for although the provocation sup- 
posed was recent, yet it does not seem to have wrought any height of 
passion suspending reason, even at the very first, and even if it did it 
is evident that it had subsided. It cannot be conceived that a person 
who had received so very shght a hurt from a drunken man in return 
for the aggression practiced by the prisoner; who voluntarily termin- 
ated the scuffle and calmly went into the house, giving no external indi- 
cation of anger; who in the interval held such mirthful or guileful dis- 
course with the witnesses as to lis intentions towards the deceased; who 
was advised by those persons to desist, and yet proceeded to the deceased 
and, as they met, expressed a desire to be parted—which must have been 
pretended—and uttered a mock ery of distress during the affray, when 
he was giving the other party fatal stabs, to the number of seven, and 
was recelving no serious hurt himself; who of his own accord separated 
from his antagonist and had the coolness, instantly after this mor- 

tal combat, to call for water to wash his hands and frame the (121) 
falsehood that he believed the deceased had cut his finger—we say 

it cannot be conceived that a person thus acting was under a sudden 
transport of passion. The vengeance was that of a bad heart and deltb- 
eration, and not of infirmity from heat of blood. There ought not, there- 
fore, to be a new trial. 

There is also a motion in arrest of Judgment for alleged defects in the 
indictment. The first is that it does not appear in the indictment that 
it was found in Vorth Carolina, or that the offense was committed in 
this State; but the county (Edgecombe) is in the margin and in the 
body of the bill, and that is sufhicient ; so are all the precedents in the 
books. The indictment was found in the Superior Court of Edgecombe, 
and the judge must know that he was holding a court in that county of 
the State and for the State of North Carolina. 

Another objection is that the indictment sets forth the time thus, “on 
the third day of August, eighteen hundred and forty-three.” without say- 
ing “the year of our Lord,” or even using the word “year.” This, we 
think, would have been fatal at common law, and we cannot but express 
a regret that there should be needlessly a departure from the ancient 
forms in a point in which conformity is so easy and contributes so much 
to precision," even though it be not necessary. But we are obliged’ by 
previous eae ations to hold that under the act of 1811, Rev. Stat., 
ch. 35, sec. 12, this indictment is sufficient. Indictments in the county 
and oe Courts are now placed on the same ground. In 8. ev. Dick- 
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ins, 2 N. C., 406, the time was stated in figures, and held good, because 
the meaning was as well known to the court as 1f expressed 1m. letters, 
and the indictment was therefore “intelligible,” as required in the act 
of 1784. So when the caption was “Fall Term, 1822,” and the indict- 
ment charged the time to be * he first dav of August in the present 
vear,” it was sustained, S. 71. Maddock, 9 N.C... 461. It will be observed 
that in neither of ne cases did the indictment expressly refer 
(122) to the Christian era or any other epoch, but they were nevertheless 
sustained as expressing a certain time because the court under- 
stood them as referring to the era of owr Saviour, as that is the universal 
reference in judicial proceedings here as well as in common usage. This 
indictment was found in the vear 1843, and that beig in fact the year 
of the Christian era, it is judicially intended to mean the vear of that 
era. Consequently, the opinion of the Court is that there is 
Per CURIAM. No error. 
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DEN oN DEMISE OF JOSEPH J. WILLIAMS v. CHARLOTTE BENNETT. 


1. A deed for land executed by a clerk and master by an order of the court, 
under the act of 1856. Rev. Stat.. ch. 32. sec. 1S. conveys all the interest 
any of the parties to the suit had in the land. although another may be in 
possession, claiming adversely, 

~. The possession of a widow of Jand assigned to her as dower is not adverse 
to the mortgaree of her husband or the assignee of the mortgagee, 

8. The mortgagor ix concluded by his deed. and after its execution. his posses- 
sion is by the consent of the mortyagee and is in law the possession of the 
mortgagee. 

4. The widow’s estate in her dower land is but a continuation of that of her 
husband and is affected by the same estoppels which attached to it in the 
hands of the husband. 

5b. A mortgagor, or one claiming under him. is net entitled to notice to quit. 

G. Even where a telaucy is construed to be from Vvear to year, if afcer the 
commencement of a vear there is an express lease for a certain time and 

-all agreement to quit at the end of that time. this dispenses with notice. 


(123) Appear from Bailey, J., at Fall Term, 1843, of Martin. 
Ejectinent commenced 17 February, 1842. On the trial it ap- 
peared that on 16 October, 1827, Eli Bennett executed to Joseph J. Wil- 
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liams, who is the lessor of the plaintiff, and to William S. Rayner a 
mortgage for sundry slaves, and also for a tract of land in fee, of which 
the premises deseribed in the declaration are part, for the purpose of 
securing the payment of certain debts to those persous and to others, for 
which they were his sureties. He died intestate in 1828, and Wilhams 
and Rayner afterwards, but at what particular time does not appear, 
sold the slaves under a power to that effect in the deed. Afterwards, 
but at what time does not appear, a bill was filed in the court of equity 
against Williams and Rayner by the administrator and heirs at law of 
Eli Bennett for an account of the mortgage debts and of the proceeds 
of the effects sold, and for the payment of any balance thereof that 
might be remaining in their hands, and for a redemption of the tract 
of land. In that suit a balance of $1,281.78 was found to be still due 
to Williams in 1840 after applying all the mortgaged property except 
the land, and for the purpose of paying that balance it was decreed that 
the land should be sold by the clerk and master, and he accordingly 
made a sale to Williams, the lessor of the plaintiff, at the price of $800, 
and after the confirmation of the sale and in obedience to an order in 
the cause conveyed the land to him by deed bearing date 2 March, 1842. 

After the death of Eh Bennett the present defendant, who is lus 
widow, continued in possession of the mortgaged premises. The case 
states further that on the trial she gave in evidence the record of a suit 
by petition instituted by her in the county court for dower in those 
premises, as the widow of Eli Bennett, in which dower was assigned to 
her by a jury and finally adjudged in January, 1832, and that the de- 
fendant further gave ev idence that, under that judgment, she had ever 
since claimed a possessed the id allotted to her therein for dower 
as her own. 

The plaintiff then proved that on 1 April, 1842, the lessor of (12+) 
the plaintiff Iet the premises to the defendaut for the residue of 
that year at a rent of $1, for which she gave her bond expressed to be 
“for the rent of the land whereon J now liv e, being the lands formerly 
belonging to the estate of Eli Bennett.” And the plaintiff further proved 
by a witness that it was then agreed by the lessor of the plaintiff and 
the defendant that the lease was to terminate at the end of that year, 
and that the defendant should then surrender the premises to Willams. 
To this testimony of the witness the defendant objected because it was 
not competent to vary the terms of the bond by parol. 

The counsel for the defendant insisted that she was in the adverse 
possession of the premises, claiming under the allotment of dower, and 
therefore that the deed of the clerk and master did uot pass any title 
to the lessor of the plaintiff, but the court held that the deed was effectual 
to pass the title. 
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The counsel for the defendant further insisted that she was not es- 
topped to deny the title of the lessor of the plaintiff as her landlord and 
set up title in herself because she did not receive the possession from 
him, and that she did show title in herself by the assignment of dower 
and her possession under it for more than seven years. Upon which the 
court held that the said possession of the defendant under such claim, 
without suit or claim by Williams or Rayner, would bar them and give 
her a title for life in the premises allotted for her dower, but that by 
acknowledging the title to be in the lessor of the plaintiff in 1842 and 
continuing her possession that year under him and giving her bond for 
the rent, the defendant was estopped to deny his title. 

The counsel for the defendant further insisted that if there was a 
tenancy between the parties, this action could not be maintained for 
want of notice to quit; but the court held that notice was not necessary. 

There was a verdict and judgment for the plaintiff, and the defend- 
aut appealed. 


No counsel for plaintiff. 
Whitaker for defendant. 


125) Rvrrin, C. J. The act of 1836, Rev. Stat., ch. 32, see. 18, sus- 
tains the opinion given by the court on the first point, although 
it were true that the defendant's possession was adverse. From the 
nature of a judicial sale, it would seem to form an exception to the rule 
which forbids persons out of possession and not acting under the man- 
date of the law from selling merely the right. But this act in terms 
provides that the deed of the clerk and master “shall be sufficient to 
couvey such title, interest aud estate as the party of record owning the 
same had in the land.” Whatever interest, therefore, any of the parties 
to the suit had in the land, whether in possession or in right, passed by 
the sale and conveyance. 

In relation to the second point, it is to be observed, in the first place, 
that it does not appear directly against whom the defendant brought her 
petition for dower. We cannot assume, however, that the mortgagees 
were parties, because if it had been so the defendant ought to have 
stated the fact explicitly in her exception, and doubtless would have done 
it and relied on her recovery as an estoppel on the lessor of the plaintiff, 
aud not merely as color of title. We therefore take the recovery to be 
against the husband’s heirs alone. If so, we need not inquire whether 
the defendant, supposing her to have become the owner of the premises 
by the statute of limitations, lost the benefit thereof and concluded her- 
self by taking the lease, as stated, from the lessor of the plaintiff in 
1842, for she was bound by the prior estoppel of her husband’s deed and 
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of the possession of her husband and herself under the mortgagees. The 
mortgagor was concluded by his deed, and after its execution his posses- 
sion is, by consent of the mortgagees and is in law, their possession. If 
it be continued so long without payment of the interest or other recog- 
nition of the mortgsge as to raise a presumption of satisfaction and a 
release, then indeed it may be insisted on as a title, for that 1s consistent 
with the title of the mortgagees aud supposes their title to be actually 
revested in the mortgagor. But short of that, the possession of the 
mortgagor is that of the mortgagee, and the former is clearly 

estopped from acquiring a title from another person or by other (126) 
means and setting it up to defeat his own conveyance. There is 

nothing im this case on which to found a presumption of satisfaction or 
abandonment, for the parties were in some form constantly acting on 
the mortgage, and the fact that 1t was not satisfied was judicially found 
In a proper proceeding. The question, then, is whether the possession 
of the widow of the mortgagor is held under the mortgagee or adversely 
to him. Clearly we think it is the former, whether she merely continues 
In possession after the death of the mortgagor as his widow or holds a 
part of the premises as dower assigned to her. Both the heir and the 
widow are bound by the estoppel on the mortgagor—the former as privy 
in blood, the latter as privy im estate. Tenant in courtesy and tenaut 
in dower shall be bound by and shall take advantage of estoppels, 
as Lord Coke informs us. Co. Litt., 352 b. The widow but continues 
the estate and possession of the husband which she held uuder the mort- 
gagee, and cannot therefore set up an estate in any other person. /uffer- 
low v. Newsom. 12 N. C., 208. Neither can she set up title in herself 
by virtue of her possession as tenant in dower, for im its very nature it 
is but a continuation of the husband’s estate, and is therefore affected 
by the estoppels which attached to it in the hands of the husband. From 
those estoppels no contrivances between the heir and the widow ean sect 
either of those parties free. This case arose before the act of 1828, 
ch. 14, Rev. Stat., ch. 121, sec. 6, allowing dower in an equity of redemp- 
tion. Nevertheless it might be quite proper, as between the heir and 
widow, that the latter should have her dower in case the mortgagee did 
not choose to enforce his mortgage by taking possession. But the as- 
signment could not release either the heir or the widow from those 
obligations of good faith, which constitute the foundation of the estoppel 
on the mortgagor and arose out of the possession derived by him from 
the mortgagee, and through him derived also by the heir and widow from 
the mortgagee. The Court is therefore of opinion that the defendant 
did not acquire any title, as against the lessor of the plaintiff, by her 
possession, and consequently that the plaintiff was entitled to 
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The point upon notice was, we think, decided right. A mortgagor, or 
one claiming under him, is not entitled to notice to quit. Fuller v. Wads- 
worth, 24. N. ©., 263; Keach +. Tall, Doug.. 21; Wearer +. Belcher, 3 
Fast, 449. But if this had been a tenancy from vear to vear up to 1842, 
the express lease in April for the residue of that vear and the agreement 
for the dcehvery of the possession at the end of it, fixed a definite term 
which dispensed with further notice. Wessenger v. Armstrong, 1 Term, 
D4; Cobb v. Stokes, & East, 358. 

The parol evidence was not inconsistent with the bond, which did not 
profess to set out the particulars of the lease nor the duration of the 
term, 

Per Curran. NO error, 


Cited: Grandy v. Bailey, 85 N. C., 228; Johnson cv. Prarvie, 94 N.C, 
780: Lore vr. McClure, 99 N. ee 295; Coor +. Smith, 101.N. C., 262; 
Kullebrew cv. /lines, 104 N. C., 195+. flinson vr. Smith, V18 N, C., 507 ; 
Ativell +. Shook, 1338 X. C., 39 


THOMAS BANTER v, WILLIAM F. CLARK. 


1. Where a vendor, before he sells to a partner, has notice that there is a part- 
nership. but that each partner is to be liable only for his own purchases, 
the vendor cannot look to the partnership for payment. but can have 
recourse only against the partner purchasing. 

“. But where the vendor is informed there is no partnership existing, he may, 
upon discovering the partnership. make all the partners responsible for 
zoods he has sold to any one and which have been carried into the copart- 
nership concern. 


AppEaL from Paley, J., at Fall Term, 1848, of Waxe. 

Assumpsit to recover the value of certain castings and machinery 

for an oil mill, im which one Mead and the defendant Clark were part- 
ners. Plea: Non-assumpsit. It was proved that a partnership 

(128) existed between Clark and Mead for carrying on an oil mill for 
their joint benefit, and that the articles for which this suit was 
brought were applied to the uses of that concern. It was agreed between 
these partners at the formation of the firm that each one was to be indi- 
vidually liable for what he bought, and one was not to be responsible for 
the other. Clark. on 1 June, 1836, on bemg asked 1f Mead was not his 
partner, told the plaintiff that there was no connection amounting to a 
partnership existing between them; that everything was in /iis name; 
that if he bought anvthing for the concern he made himself individually 
responsible, and if Mead bought anything he did the same. The plain- 
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tiff then said that he knew it, and approved of the arrangement. Clark 
at that time made large purchases from the plaimtiff of articles for the 
mills in his own name and paid for them in a bill of exchange drawn 
in his own name. Afterwards, on 17 November, 1836, Mead purchased 
from the plamtiff, and proeured him to order the articles, for the price 
of which this action is brought. At that time the plaintiff made out his 
account against Mead individually, and took his separate note for the 
articles then sold and delhvered; and pursuant to the request of Mead, 
he then ordered the other articles for the mills mentioned in the account, 
which articles were received and used by the firm at the mills. ‘The 
court charged the jury that as the plaintiff, before the sale to Mead, had 
been informed by the defendant that there was no partnership between 
himself and Mead, he had a right, upon the discovery of the existence 
of the partnership, to hold both the parties lable; and the jury were in- 
structed to find for the plaintiff, which they accordingly did. Judgment 
being rendered pursuant to this verdict, the defendant appealed. 


Badger for plaintff. 
W. H. Haywood for defendant. 


Daniet, J. Jt is a general rule in law that partners are all Hable for 
articles purchased for the benefit of the partnership, though the 
vendor did not know of the existence of the partnership and sup- (129) 
posed himself dealing with an individual partner, to whom he 
gave eredit by charging him alone in his books. And if a special con- 
tract should be made by the vendor and such partner, the partnership 
would not be discharged from lability, unless 1t appeared that the 
vendor had taken such individual partner for his debtor knowing that 
there were other partners. Reynolds v. Cleveland, 4 Cowen, 282. But 
the authority which one partner has to bind the firm in contracts re- 
lating to the partnership is an implied authority (Collyer, 212), and 
the other partners may prove a disclaimer of the alleged contract, and 
that they gave notice to the vendor that they would not be answerable. 
Collyer, 450. Where the creditor knows there is a partuership, and has 
express notice of a private arrangement between the parties by which 
either the power of one partner to bind the firm or his hability in 
respect of partnership contracts is qualified or defeated, in such case it 
is clear that the creditor himself must be bound by the arrangement 
between the partners. Collyer, 214; Hnsign vr. Ward, 1 Johns. Cas., 
171; Boardman v. Gore. 15 Mass., 339; Bailey v.. Clark. 6 Pick., 372. 

In June, 1836, Clark told the plaintiff that there was no connection 
amounting to a partnership between him and Mead; that everything 
was in hes name; that if he (Clark) bought for the concern he made 
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himself individually liable, and if Mead bought anything he did the 
same. From this conversation, the plaintiff must have understood Clark 
to mean that Mead had no interest in the “concern” as a partner. Clark, 
it is true, then intormed him of the arrangement between Mead and him- 
self as to any purchases which either of them should make, which 
arrangement the plaintiff approved. What kind of connection between 
two men would, m Clark’s estimation, make them partners in law we 
are unable to sav. Ile might have supposed that the contract inter se, 
that one should not be lable for the purchases of the other, prevented 
them mm law from being partners. Lf that was lus nnder ae he was 
mistaken. The agreement between them that they should share in the 
profits of the mills, if any there should be, constituted then part- 
(180) ners as to the rest o the world. The Saint. with the informa- 
tion which he had received from Clark, must have concluded that 
there was no partnership, and therefore that the creditors of Mead would 
have a right at all times and in all events to look to the property which 
he was then purchasing in satisfaction of their debts, whereas the fact 
was that the said property was transferred immediately ito the firm, 
and the separate creditors of Mead could not reach it until the partner- 
ship creditors were ull satisfied; at least, this is so in equity. If Clark 
had informed the plaintiff that Mead and he were partners, and at the 
same time had given him notice not to trust Mead on the credit of the 
firm, the plaintiff could not have recovered; but Clark did not do so; 
what he said amounted to a denial of a parce. The plaintiff said 
that he understood the arrangement between Mead and Clark, and ap- 
proved of it. What did he understand and approve? Why, that Mead 
was not a partner with Clark, and that if he purchased anything for the 
“concern” (viz, the mills), he did it on his individual credit. The plain- 
tiff might well approve of Clark’s caution in restraining a man who had 
“no interest amounting to a partnership” from purchasing articles to 
charge him, who represented himself as the entire owner of the mills. 
Tt seems to us, therefore, that this case is within the rule of a firm being 
lable where a vendor, not knowing of the firm, sells to a partner articles 
which come to the use of the firm. 
Per CrriaM. No error. 


Cited: Sladen v. Lance, 151 N. C., 494. 
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(131) 
THE CLERK OF DAVIDSON COUNTY COURT v. JACOB WAGONER. 


After a judgment, the clerk has a right to issue execution against a party toe 
the suit for his own costs, though that party has succeeded in his suit. 


Apprat from Manly, J., at Fall Term, 1843, of Davipson. 

Motion made by Charles Mock, clerk of the county court of Davidson, 
for a judgment against the defendant under the following cireumstances. 
There had been before a justice of the peace an action, by warrant, in 
favor of Daniel Shuler against the defendant Wagoner, in which a jude- 
ment was rendered for Shuler. From this judement the defendant ap- 
pealed. In the county court there was a rule upon Shuler, at the im- 
stance of the defendant, to give surety for the costs; and in consequence 
of a failure to comply with this rule, his cause was dismissed and a judg- 
ment entered against him for the costs of the defendant. Mock, the 
clerk, then moved for a judgment also against the defendant Wagoner 
for the costs due to him by Wagoner, which motion was overruled and 
an appeal taken to the Superior Court. In that court the motion was 
also overruled and an appeal taken to the Supreme Court. 


Iredell for plaintiff. 
Mendenhall for defendant. 


Rerrrm, C. J.) [t has been usual for the officers of the court to in- 
dulge the successful party for his costs until a return of his execution 
therefor against the party cast. Tf raised on that execution, the officers, 
instead of the party, receive them, and thus the matter is settled. But 
it is clear that every party may be required to pay his own costs as they 
are incurred, or at any time when demanded. It is ineident to 
every court to have a jurisdiction over its suitors and officers to (132) 
regulate the taxing and payment of the proper costs, and for that 
purpose tocmake rules on those persons and enforce them by attachment. 
This is most usually done when the ofheers have charged and levied more 
or higher fees than they ought to have done. But it may be done as prop- 
erly when the party owing the costs to the officers fails to pay them. In 
this State it has been the course to proceed by rule and attachment for 
his own costs, because after Judgment a milder method by execution was 
given by statute. The act of 1784, Rev. Stat., ch. 105, sec. 24, is express 
that where suits are determined a fees are not paid by the party from 
whom they are due, the clerk may issue execution for them. In Office 
v. Lockman, 12 N. C., 146, it is true, the execution against the successful 
party was not moved for until a return of nulla bona on a fi. fa. against 
the party east, but the Court there said, in so many words, that the 
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party is af a// limes answerable for his own costs, and execution was 
awarded agaist the party who had gained the suit for his own costs. 
So we think it must be here. The judgment is therefore reversed, and 
the rule must be made absolute as moved for by the clerk. 

Per Crriam. Reversed. 


Cited: Offer ©, Allen, 52 NX. C.; 257; 8. a. Wallin, 89. Nv C.,, 
Long to Walker. 10) Nek a re beard Gay, 108. XN Cos O40. 


(133) 
JACOB RAMSOUR y. SARAH YOUNG er AL. 


1, Where a sheriff. having several writs of 7. fa. and vend, er. against a per- 
son, at the instance of different creditors. takes an indemnifying bond from 
oe of the creditors and sells in consequence of that indemnity, he has no 
right afterwards to apply to the court for its advice as to the distribution 
or payment of the money raised by the sale. especially when he has not 
paid the money into court. 

2. Advice given by the court on such an e¢ parte application would not bind 
any of the creditors who might still pursue their remedy against the sher- 
iff. if they thought themselves avgrieved by his refusal to pay them. 

». When the court, however, proceeds on such an application to give its advice. 
the proceeding being er parte, none of the creditors have a right to appeal. 


AprEAL from Dick, J.. at Spring Term, 1848, of Lixcoiyn. 

At March Term, 1543, of Lincoln County Court, the sheriff returned 
into court «a number of writs of rendition: exponas and ft. fa. issued 
from that court against one William Fullenwider, at the instance of dif- 
ferent creditors, among whom was the present plautiff, Jacob Ramsour, 
and the present defendaite The following return was made by the 
sheriff on one of the executions, No. 69, in favor of Jacob Ramsour : 

“The following executions, to wit, Nos. Cle T2.. $3 14,15. 81, and Is, 
against the property of one Wilham Fulleawider, issued aa June 
Term, 1842. of this court, came into my, the high sheriff’s, hands. And 
also two other executions bearing the same teste, in favor of Jacob Ram- 
sour against the property of Ae said Fullenwider for the sum of 
eT 61, were placed in the hands of one of the deputies (Isaac Lowe) 
of the said high sheriff. On 3 December, 1842, the said Isaac Lowe, 
deputy as aforesaid. by virtue of the said two executions in favor of the 

said Ramsour, and at his special request, levied on and took ito 

(134) his possession the following negroes, to wit, Rosetta, Bob, and 

Isaac, said negroes then being in the possession of and claimed 

by one » John Haves as his property. The said Ramsour, before the 

making of the said levy. gave to the said deputy a bond to indemnify 
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him against the claim of the said Tlaves, and without which bond said 
deputy would not have made said levy. On the following Thursday (at 
being the court week to which all of the above executions were return- 
able), as svon as I, the said sheriff, became aware of the said levy, J 
directed the said Lowe to endorse the like levy on the said exectitions, 
to wit, Nos. 71, 72, 73, 74, 75, ST, and 93, and to date said levy as of 
3 December, 1842, which was done. The said negroes were sold after 
due advertisement on 7 March, 1843, and Jacob Ramsour became the 
purchaser. No bend of indemnity was given or tendered by any of the 
execution creditors except the one given by the said Ramsour. 


Amount of money made by said’ sale. eee $549.00 
Retained for fees, commissions and charges....0-..0-0.---.. 47.45 
Balance remaining in my hands.......00020.-...... ..--..f001.55 


“T had made no appropriation of this sum, and I am ignorant how J 
should appropriate the same, aud T therefore pray the court to direct 
how the same shall be appropmiated. J. WR. Srarey, Sheriff. 

J. Lown, Deputy Sheriff. 


ef 


“The other writs renditions and fiers facias, viz, Nos. 70, 71, 72, 73. 
74, 75, 8ST, and 98, were endorsed: ‘The same return made on this as on 
No. 69; sce 69. J.R. Sramey, Sheriff. 

J. Lown, Deputy Sheriff.” 


On these returns being made, the counsel of Jacob Ramsour moved 
that the proceeds of the sale of the negroes set forth in the return of the 
sheriff be applied to the two writs of cenditeont exponas issued at the 
instance of Jacob Ramsour, viz., Nos. 69 and 70. This motion was sus- 
tained by the court and the money directed to be apphed accordingly. 
With this decision, Sarah Young and other execution creditors being 
dissatisfied prayed an appeal to the Superior Court, which was granted. 

Tn the Superior Court it was adjudged that the money be appropri- 
ated to the executions in favor of Jacob Ramsour. From this de- 
cision the present defendants prayed for and obtained an appeal (135) 
to the Supreme Court. 


Alevander and L. Bb. Thompson for plainteff. 

DF. Caldwell and Hoke for defendants. 

Danrev, J. This case is, in substance, an appleation to the court hy 
the sheriff for information hew be onght te make lis returns npon the 
several executions whieh are in his hands. It is net hke Varborough cv. 
Bank. 1 N.C... 23, where the money was paid ito vonrt. The sales 
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amounted only to $501.55. Ramsour, one of the execution creditors to 
the amount of $1,131.61, gave the sheriff a bond of indemnity to levy 
at his stance ou the slaves as Wilham Fullenwider’s property. The 
sheriff savs that as the said slaves were then in possession of one Ifaves, 
under a claim of title, he should not have made the levy without the 
said indemnity. He has not abandoned his indemnity; and as he has 
hitherto gone on and made his levy and sales, clinging to his indem- 
nity, we think that he has no right in this stage of the proceedings to 
ask the Court how he ought to make his returns so as to secure himself 
from anv lability to the dissatisfied creditors. As he is acting under a 
bond of indemnity, the Court cannot interpose by rules on the parties, 
but he must make his returns on the executions upon his own Judgement 
and at his peml. Upon such an ex parte appheation by the sheriff, the 
creditors would not be coneluded, and if the officer chose to abide by 
an opmuien given to lim by the court, one of the creditors could not 
appeal therefrom. Whether, therefore, the cowt was right or not in 
thinking that the indemnityving creditor had a right to the money raised 
by the sheriff, the other creditors could not try the question in this form, 
the sheriff still holding the money in his own hands. As between the 
sherifl and Raimsour, the former might have been bound to pay the 
money to the latter by what had taken place between them, while 
(136) the sheriff might also be hable in law to pay a share thereof to 
the other creditors, 1f mm truth the negroes were Eullenwider’s, 
aud not Haves’s. But that question must be tried in the proper manner. 
This is net the proper mode of doing so, because when a sheriff acts 
under an indemnity he does so at the risk of the indemnifving creditor, 
whose interests the sheriff thereby undertakes ta subserve. He does not 
stand before the court in such a case merely as an officer, and therefore 
the court is not bound to advise him. But if the court should advise 
him to conform to the obligations arising out of the indemnity, it leaves 
the other ereditors unaffected by that advice, and they cannot appeal. 
While, therefore, we think that the court ought not to have made the 
order on the sheriff to return the mouey as Ramsour’s, we hkewlse 
think that the appeal ought not to have been granted to Young and 
others, and that it should have been dismissed and with costs in the Bape: 
rior Court, 
Per Ceurtam. Reversed. 


Cited: Dewey v. White, 65 N. C., 229; Bates v. Lilly, 7b., 233; Malhi- 
han v. Fox, 84 N. C., 110. 


106 


N.C.] DECEMBER TERM, 18438. 


McBRAYER 7. HILL. 


ROBERT McBRAYER anp Frances, H1s Wire, v. ABEL HII. 


1. The words ‘‘which amount to a charge of incontinency,” and for which an 
action of slander is given to a woman by our act of 1808, Rev. Stat., ch 
110, must import not merely a lascivious disposition, but the criminal fact 
of adultery or fornication. 


to 


. To say of a woman that “she was kept by a man” is actionable as a slander 
under our act of assembly. 

>». He who repeats a slander without giving his author, or if he gives the 

author with a malicious intent, is himself liable to an action for the slan-. 

der. 


ApprEAL from Dick, J., at special term in July, 1843, of Rurnerrorp, 

Slander, in which the declaration alleged that the defendant 
had charged the plaintiff's wife with incontinence. Plea: Not (137) 
guilty. The first witness for the plaintiff proved that the defend- 
ant said he went to the plaintiff’s house; that the plaintiff’s wife asked 
him to go into a room to see some carpenter’s work that had been done 
in the house; that she commenced sweeping the house; that he put his 
hand upon her and she rose up and kissed him; that the children came 
to the door, and she said, “Lord, what have I done!’ Ile further re- 
marked to the witness, “You may depend upon it she is such a woman.” 
The counsel for the plaintiff then asked the witness what he understood 
the defendant to mean by the expression, “You may depend upon it she 
is such a woman.” This question was objected to by the defendant’s 
counsel, and his Ilonor rejected it and remarked that 1t was for the jury 
to determine what he meant. 

Another witness proved that he had frequently heard the defendant 
savy “She was a dirty, sluttish woman”; and while speaking of her, he 
remarked that “a person might put a saucer of molasses down to the 
children in one end of the house, and they might eat 1t up and come upon 
them before they expected it.” 

Another witness proved that there had been an indictment against the 
defendant for an assault and battery on the plaintiff’s wife before the 
bringing of this action, and that the defendant, while speaking to the 
witness about that action, said, “The reason that the plaintiff had not 
summoned witnesses from the south side of the river to prove his le 
good character was that the general impression in that neighborhood w 
that he (the defendant) kept the plaintiff’s wife.” 

His Honor being of opinion that the words as proved were not action- 
able, the plaintiff submitted to a nonsuit and appealed to the Supreme 
Court. 


JOG. Bynum and John Hf. Bryan for plaintiff. 
W. J. Alevander for defendant. 
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Rerrm, (. J. The statute of 1808, Rev, Stat., ch. 110, gives to a 
woman an action for words “which amount to a charge of incon- 

(138) tinenev,” which imports, we think, not merely the imputation of 
impure desires or a lascivious disposition, but the eriminal fact 

of adultery or fornication. It has not pleased the Legislature to go 
farther, and perhaps it could not be safely done, though often the aceu- 
sation of a propensity or the imputation of such conduct as only evinces 
propensity and nothing more may be as destructive to the reputation of 
a woman as the most expheit charge of personal prostitution. In the 
case before us, with every inclination to receive the words in the sense 
in which they were meant by the speaker, and were or would reasonably 
be understood by hearers, we cannot say that, as stated by the two first 
witnesses, they import a charge of the very act of adultery, but only evil 
thoughts in the heart which perhaps only waited for opportunity to 
break out into open lewdness, But one cannot be at a loss as to the 
sense in which the words proved by the last witness are to be reecived. 
Tt is to be remarked in the beginning that the defendant is liable upon 
these words as 1f he had directly athrmed the fact to be as he says it 
was reported, inasmuch as he states the report or impression about the 
plaintitf’s character as a general impression without disclosing the name 
of any person from whom he received it. Lord Northampton’s case, 12 
Rep., 32. And indeed if he had given the author, the repetition of this 
slander was so obviously malicious and for evil ends that upon the aver- 
ment of those facts it might have been left to the jury to find for the 
plaintiff. unless the defendant proved the fact of her gilt with him. 
Tlampton ve Wilson, 15 N. C., 468. Then the case is to be taken that 
defendant declared “he kept MeBraver’s wite.” The word “kept” has 
many significations, according to the subjects to which it is apphed; 
but it is a common and well-established sense of it, when used in refer- 
ence to connections between the sexes, to denote habitual and criminal 
carnal conversation amounting to cohabitation. every one knows at 
once what is meant by the terms “kept mistress,” or what is laid to the 
charge of a man who is said “to keep a mistress.” It is not the 

(159) meritorious act of providing for or maintaining a virtuous lady 
in her innocenee, but it is the vicious one of having a wanton at 

his command for carnal gratificatiou—of keeping her for sensual uses. 
This scenis to us the natural import of the words in themselves as the 
people in the country would universally understand them. But at all 
events, they are susceptible of that interpretation, and therefore ought 
to have been Ieft to the jury to determine the sense in which they were 
meant by the speaker and in which the hearers understood them. Stud- 
dard v. Linville, 10 N. C., 474; Woolnoth v. Meadows, 5 East, 463. That 
the word “kept” was not here used with an intent of only saying that 
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the defendant innocently provided for this woman, or had her in cus- 
tody, or was exercising towards her any other benevolence or any proper 
control over her, is evident from the cireumstances and colloquium, He 
was speaking of the trial of an indictment against him for an assault on 
this same person, and he gives as a reason wliy the husband did not 
prove her good character on that occasion, that 1t was the general im- 
pression that he hept his wife. The meaning is plainly that the husband 
could not prove his wife’s good character because the defendant dept her, 
and therefore her character was not good; but bad; and im what sense 
bad, as meant by the defendant, no person can doubt. What else could 
the defendant mean, under such circumstances, but to charge a report— 
which is the same thing as the charge of the fact—that the feme plaintiff 
had been guilty of habitual adultery with the defendant himself? The 
obvious import of the words is defamatory, and under the attending cir- 
cumstances they are so plainly pointed towards the charge of this par- 
ticular offense that unless a judge is not to use his understanding like 
other people we cannot give them any other acceptation. They meant 
that or they meant nothing. 
Per Curiam. Reversed. 


Cited: Johnston v. Lance, 29 N. C., 453; Lucas v. Nichols, 52 XN. C.,. 
35; 8.x. Moody, 98 N. C., 672; MeCall v. Sustair, 157 N. C., 1823 8. ¢. 
Howard, 169 N. C., 313. 


(149) 
STATE ox Tire RELATION oF ABSALOM DAVIS. CHAIRMAN, ETc. Vv. 
NEILL McALPIN ET ALS. 


1. Every court has a right to judge of its own records and minutes: and if it 
appear satisfactorily to them that an order was actually made at a former 
term and omitted to he entered by the clerk, they may at any time direct 
such order to be entered on the records as of the term when it was made, 


Lo 


In a suit pending in one court. oral evidence is inadmissible to supply a de- 
fect in the record of another court by showing that an order was made or 
proceeding had in that court which the clerk by mistake, or through negli- 
gence or from other cause, omitted to enter on the record. 


3. A bond payable to the State, given by a publie officer for the discharge of 
public duties, thourh not taken in the manner or by the persons appointed 
by iaw to take it, will be good as a voluntary bond. Being for the benefit 
of the State, the State will be presumed to have aecepted it when it was 
delivered to a third person for her use. 

4. The settlement by a sheriff of his public accounts with a committee of 
finance of his county, with whom he is bound by law to settle. is an act 
performed in the regular course of official duty. and is at least print facte 
binding on the sheriff and his sureties. 
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»). Evidence in a suit against a sheriff and his sureties that he owed a particu- 
lar amount in February is evidence that he owed the same amount in the 
succeeding August. unless the contrary is proved. 


6. The county court. and not the sheriff or county trustee. is to judge of the 
propriety of an order for the payment of money out of the county funds, 
and therefore the latter must pay it if he has the funds. and if he refuses, 
the person in whose favor the order is drawn is entitled to an action on 
the official hond of the sheriff or trustee. 


APPEAL from /attle, /., at Fall Term, 1843, of Rosson. 

Debt upon a sealed instrument, which the plaintiff alleged was the 
official bond of the defendant MeAlpin as sheriff of Robeson. This in- 

strument was in the form of a bond payable to the State of North 
(141) Carolina, im the sum of $4,000, the condition of which, after re- 

citing that the said Neill MeAlpin had been duly appointed sher- 
iff of Robeson, was that “if he should well and truly collect, receive, and 
pay over all such moneys as shall be levied according to law by way of 
taxes which he may bv acts of the General Assembly be bound as sheriff 
to collect, aud also all fines, forfeitures and amereiaments which may be 
laid, accrued or assessed and which the said sheriff may be bound to col- 
lect, and also all other moneys which it mav be the duty of the sheriff 
to collect and pay over to the person or persons entitled to receive the 
same under the orders of the court and agreeably to the laws of the 
State for county uses and purposes, and at the times specified by law, 
and should well and truly perform all the duties of county trustee and 
treasurer of pubhe buildings as prescribed by an act of the General As- 
sembly passed in 1831, entitled an act, ete.” 

The statute mentioned tm the bend is the private act of 1831, ch. 52, 
which authorized the county court of Robeson, a majority of the justices 
being present, at the next court at which, according to the law as it then 
stood, the court ought to appoint a county trustee and treasurer of pub- 
he buildings, by order of court to abolish those offices; and in that case, 
the sheriff is required to perform those duties and to give a bond drawn 
so as expressly to include them as his official duties. 

The breach of the condition of the bond assigned was the refusal of 
the defendant MeAlpin to pav an order for the sum of %382.46 to the 
relator, Absalom Davis, Jv., chairman of the board of commissioners for 
common schools for the county of Robeson, which order was as follows: 


“Robesou Court of Pleas and Quarter Sessions. 
“August Term, 1841. 


“Ordered by the court that Neill MeAlpin, sheriff, pay to Absalom 

Davis, Jr., chairman of the board of commissioners for common schools, 

the sum of three hundred and eighty-two dollars forty-six cents, 

(142) being half the amount to be received from the literary fund, out 
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of any money im his hands belonging to the county of Robeson not other- 
Wise appropriated.” 


The plaintiff then proved the regular qualification of the defendant 
MeAlpin as sheriff, at August Term, 1841, and the execution of the in- 
strument declared ou by the defendants and its delivery to and accept- 
ance by the court, twelve justices being present. The plaintiff then in- 
troduced a private act of the General Assembly, passed in 1824, appoint- 
ing certain persons therein named a committee of finance for the county 
of Robeson, and offered in evidence a paper-writing purporting to be a 
report of a committee of finance for the said county made at February 
Term, 1841, of the county court, to show that the defendant MeAlpin 
was indebted to the said county for taxes levied in the sum of $2,700. 
This was objected to by the defendants for many reasons, among others, 
because it had not been made by those who had been appointed to form 
the committee of finance; and if it had been so made it was an ea parte 
proceeding and not evidence against these defendants; that the act ap- 
pointing a committee of finance and providing for miele reports was 
not intended to make evidence to charge debtors: but to exhibit, for the 
information of the county court, the state and roidition of lie county 
finances. It was then proved that the paper offered had been accepted by 
the county court and ordered to be filed among their records as a report 
of the committee of finance. It was also proved that the defendant Me- 
Alpin was present when the report was made; that he was shown the bal- 
anee against him therein stated, and did not object thereto. All this testi- 
mony was objected to by the defendants, but admitted by the court. The 
plaintiff then proved from the minutes of the court at August Term, 
1841, that the order for $3882.46 was passed in favor of the relator, and 
that a majority of the justices was present at the time. The plaintiff 
introduced a witness who proved that on the day the order was: passed, 
and before the writ in this case issued, the relator presented the 
order to the defendant MceAlpin for payment; that he did not pay (143) 
it. but smiled, and the witness supposed that amounted to a refusal 
to pay; that the order was passed and presented to the defendant Mc- 
Alpin, the writ was issued, and the said defendant arrested thereon-—all 
on the same dav, to wit, 25 August, 1841. The plaintiff then introduced 
a private act of the General Assembly passed in 1831 authorizing a 
majority of the justices of the said county to abolish the offices of county 
trustee and treasurer of public buildings, and in that case requiring the 
sheriff to perform those duties. and to give a bond drawn so as expressly 
to include them as his official duties. {fe then offered in evidence a 
small book in which memoranda or entries were made in a great variety 
of handwritings, which book the clerk stated was found in his office 
among the records of the court, and which contained au entry purport- 
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ing to abolish the office of county trustee. The clerk stated this entry 
to be in the handwriting of the chairman of the county court, and it was 
dated August Term, 1832. This evidence was objected to, but received 
by the court. The plaintiff further proved by the clerk that he was in 
court, acting as a justice of the peace, at August Term, 1832; that he 
did not recollect distinctly, but according to his best impression there 
was a majority of the justices present when the said entry was made; 
that he did not see the entry made, but supposes 1t was made when the 
subject of abolishing the office of county trustee was under consider- 
ation; that his impression was streugthened by the circumstance that 
he was a member of the General Assembly when the act of 1831 was 
passed, and he recollected that he called the attention of the court to 
the provision requiring a majority of the justices to pass the order. 
This evidence was also objected to. The plaintiff then introduced the 
minutes of the county court showing that on the day the aforesaid entry 
in the small book purporting to abolish the office of county trustee was 
made, there was a majority of the justices present, taking the sheriff's 
bond. It appeared alsu, on cXamination, that some of the entries 
(i44) in the said small book had been lLkewise entered on the minutes 
of the court, but not the entry purporting to abolish the office of 
county trustee. It was then proved by the minutes of the county court 
that the relator had been appointed a member of the board of superin- 
tendents of common schools for the county of Robeson, and by the min- 
utes of the said board that he was appointed chairman of the board. 

The defendants offered no evidence, but contended : 

1. That the othce of county trustee for the county of Robeson had not 
been abolished; that there was no competent evidence to show that the 
office was abolished; that the sheriff was not county trustee under such 
circumstances; that the court had no authority to take the said paper- 
writing purporting to be a bond, and that it was a nullity. 

2. That there was not reasonable time allowed the defendant MeAlpin 
after the demand to ascertain if there were any wnappropriated funds 
in his hands and to make payment before the arrest 1n this action, 

3. That the said order is pavable to the chairman of the board of 
commissioners for common schools; the demand was made in that charac- 
ter, and the relator sues in this action as chairman of the board of com- 
missioners for common schools; and there is no such othee or appolnt- 
ment known to the law, and none in fact. 

4. That there is no evidence that the relator was chairman of the 
board of commissioners of common s¢hools. | 

5. That the relator could sustain no action on the said paper-writing 
purporting to be a bond, if it were a bond, for the omission of the 
defendant MeAlpin to pay the said order of the county court, as the 
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relator was not entitled to the money “agreeably to law” and at the time 
it was demanded. 

6. That the said order and the omission of the defendant MeAlpin to 
pay 1t gave the relator no nght of action against these defendants either 
on the order or on the said paper-writing purporting to be a bond. The 
only breach assigned by the relator is the refusal of the defendant Me- 
Alpin to pay the order. 

7. That if there had been evidence of a balance due the county (145) 
in the hands of the defendant MeAlpin on 17 February, 1841, it 
was not evidence of “unappropriated funds” in his hands on 25 August, 
1841. 

His Honor then intimated an opinion that the relator ought not to 
recover, but advised the parties to consent that the jury should find all 
the issues in favor of the plaintiff and assess the damages to the amount 
of the said order; and that if on further consideration his Honor should 
think that judgment should not be rendered in favor of the plaintiff, he 
would set aside the verdict and have a nousuit entered. According to 
this intimation the jury returned a verdict for the plaintiff. Ilis Honor 
afterwards directed the verdict to be set aside and a nonsuit entered, and 
the plaintiff appealed to the Supreme Court. 


Strange for plaintiff. 
No counsel for defendant. 


Rverrr, C. J. The action is debt on a bond for $4,000, pavable to 
the State: and after reciting that the obligor, MeAlpin, had been duly 
appointed sheriff of Robeson County, the condition is, that if he “shall 
well and truly collect, receive, and pay over all such monevs as shall be 
levied according to law by way of taxes which he may by acts of the 
General Assembly be bound as sheriff to collect, and also all fines, for- 
feitures and amerciaments which may be laid, accrued or assessed, and 
which the said sheriff may be bound to collect, and all other moneys 
which it may be the duty of the sheriff to collect and pay over to the 
person or persons entitled to receive the same under the orders of court 
and agreeably to the laws of the State for county uses and purposes, and 
at the times specified by law, and shall well and truly perform all the 
duties of county trustee and treasurer of public buildings, as prescribed 
by an act of the General Assembly passed in 1831, entitled ‘An act, ete.,’ 
then the above obhgation to be void; otherwise, to remain in full force 
and effect.” 

The statute mentioned in the bond is the private act of 1831, (146) 
ch. 52, which authorized the county court of Robeson, a majority 
of the justices being present, at the next court at which, according to the 
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law as it then stood, the court ought to appoint a county trustee and 
treasurer of pubhe buildings, by order of the court, to abolish those 
offices; and in that case the sheriff 1s required to perform those duties 
and to give a bond drawn so as expressly to include them as his official 
duties, 

The principal question in the case is whether, under the circumstances 
stated in the case, the instrument thus set forth is the deed of the de- 
ferdants—thev having pleaded non est factum. It is said that it is not, 
for want of delivery to persons competent to receive it on behalf of the 
State as her agents, because the offices mentioned in the act as distinet 
offices had not been abolished im the manner required by the act, and 
therefore that the county court had no mght to demand nor power to 
accept this bond from the shertff. 

We think it did not duly appear that the court did abolish the ofhecs 
in question. It seems, indeed, highly probable in point of fact that there 
was an order of the court consisting of the proper number of justices 
for that purpose. And perhaps from the minutes found in the two books 
mentioned in the case, the county court might properly have a record 
engrossed of the proceedings at August Term, 1832, showing that the 
court was held by a majority of the justices, and did make the order. 
Every court is necessarily the judge of its minutes and records—-what 
constitutes them, and whether they are true memorials of its acts. Gen- 
erally, another court gets them under the seal of the court whose pro- 
ceedings they purport to set forth; and that scal verifies them as records. 
If the county court of Robeson regards the entries made by the chair- 
man in one book as part of its records as well as the minutes kept by 
the clerk in another book, or regards both as but minutes from which 
the record may be drawn out, the two might be incorporated into one 
record by that court, and a transcript of that would be record evidence 

to another court. So if the county court does not regard the 
(147) entry by the chairman as a part of its records or minutes, yet if 

the court knows or is satisfied on that and other evidence that in 
August, 1832, those offices were abolished by an order of the court, made 
when a majority was present, and that the clerk omitted to enter the 
order at the time, there is no doubt of the power of the court and, when 
necessary for the purposes of justice, of the propriety of exercising the 
power of making the record speak the truth by now inserting in it, as 
of the proper time, the entries which the clerk omitted. But nothing of 
either kind has been done in this case. There is no authentic recogni- 
tion by the court of the supposed entry by one of its body in 1832 as a 
part of the records of the court, but only the evidence of the present 
clerk of the court offered to identify, but really not identifying with any 
degree of certainty, that entry as being a part of the minutes of the 
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court and not a private memorandum of the person who made it. In 
our opinion, that is not competent evidence of the record. We are like- 
wise of opinion that the omissions in the record could not be supphed 
by oral testimony that such an order was made by a majority of the 
justices. The counsel urged its competency and sufficiency upon the 
ground that it was not a judicial sentence, but merely a decision by the 
persons then forming the court, but the acts of a public body can be 
certainly known only by their authenticated resolutions put into the 
permanent form of writing, and must not depend upon the fallible com- 
prehensions and frail recollections of bystanders to establish them. This 
is more especially true in respect of a body constituting a court of jus- 
tice and acting ordinarily as a court of record, according to the course 
of the common law. Their records establish their acts and nothing less. 
Wade v. Odeneal, 14 N. C., 423. But the private act, out of which this 
controversy has arisen, is express that “the court” might abolish the 
offices “by order of court,” which shows the capacity in which the jus- 
tices acted. Our opinion, therefore, is that, however it might have been 
made to appear, 1t did not appear on the trial that the offices had been 
abolished, and therefore if the case turned on this question alone 

as a question of evidence, we should affirm the judgment. (148) 

But in the opinion of this Court, there ought to be judgment 
against the defendants, whether those offices were abolished or not, for 
we think the bond good as a voluntary one. The doubt can only be 
whether the State has accepted this bond, for her capacity to take a 
bond cannot be denied. It is contended that there has been no accept- 
ance by the State, because the case had not arisen in which, aceording 
to the statute, the court ought to have taken such a bond, and therefore 
that the justices were not the authorized agents of the State to accept a 
delivery, without which it is not a deed. As to bonds of constables and 
other officers for the faithful discharge of their duties in respect of 
private persons, we have held (S. +. Shirley, 23 N. C., 597) that if pay- 
able to the State, they must be taken in the cases and by the persons 
designated by law, or they cannot be supported. Serious doubts were 
entertained in that case, and it was decided with hesitation, yet the 
Court certainly means to adhere to it as an authoritative precedent. In- 
deed, if we then erred, the mischief that might otherwise have arisen 
from it has been corrected by the subsequent act of 1842, ch. 51, which 
removes all ground for reconsidering the question. But, as intimated 
in that case and upon the reasons and authorities there adduced, we 
think this case does not fall within the rule there laid down. Here is 
a person de facto filling a public office, one of the duties of which is to 
receive and disburse public moneys on behalf of the public, and he gives 
a bond to the State binding himself to collect and legally apply that 
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portion of the revenue. Such a bond, pavable to the State for the bene- 
fit of the body politic, stands upon ground essentially different from one 
thus pavable for the benefit of private persons. In the latter case there 
Is no presumption of acceptance by the sovereign, unless there be an 
actual delivery in the cases and to persons authorized by the Legislature 

to take 1t. But such express acceptance by an agent for the State 
(149) need not be shown when the bond is upon its face exclusively for 

the use of the State, as one for securing public money must be 
admitted to be. To such a bond, the rule that, from the benefit to the 
obhgee, acceptance is to be presumed, apples with as much reason as if 
the obhgee were a private person. In each case there is a capacity to 
accept the deed and the same interest; and as regards interests directly 
and clearly pubhe, the assent of the sovereign to the security must be 
inferred, as that of the citizen would be in lke circumstances. It is 
true, this bond does not cover moneys payable into the public treasury, 
still it is pubhe money, applicable indeed in the county of Robeson, but 
to purposes of the most general utilty. It is to sustain the admuinistra- 
tion of justice by building a courthouse and prison, paying jurors and 
the expenses of public prosecutions, to open roads, build bridges, diffuse 
education through all conditions of the people, and the ike pubhe serv- 
ices. ‘To secure money needful for those ends of government, the State 
cannot be presumed to be opposed or to yield a reluctant assistance, but 
as a conclusion of natural and legal reason her assent must be pre- 
sumed until the contrary be declured by the Legislature. The delivery 
to the justices, as proved by the subscribing witness, was sufficient until 
rejection by the obligee (3 Rep., 28; 5 Rep., 119), and we do not, there- 
fore, look back beyond the bond itself to see whether the sheriff right- 
fully undertook the duties of the county trustee or not, or whether the 
court could, as the agents of the State, have required the bond. It is 
sufficient that it was given to the State for purposes which unquestion- 
ably make it the interest of the State, as such, to accept it, and there- 
fore such acceptance is presumed. Although it may not be given in the 
way the State preferred, she must be willing to take it as given, rather 
than have no security. 

In the other questions there seems not much difficulty. The report 
of the committee of finance, as their report, was not evidence, though 
it seems probable from several provisions of the acts, such as swearing 
the committee and the like, that it may have been intended to be prima 

facie proof; but we think that, as a settlement of the sheriff him- 

(150) self with the public, it is evidence. The act requires him, under 

a penalty, to render his accounts and settle with the committee of 

finance, This is both to afford the necessary information of the state 

of the county treasury and to secure the accountability and punctuality 
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of the officer. The settlement is therefore an act performed in the regu- 
lar course of official duty, and therefore is at least prima facve binding 
on the sheriff and his sureties. Gorernor v. Twitty, 12 N. C., 157. In 
this case 1t was proved that the sheriff made no objection to the items 
or the balance of the account, and there was no attempt on the trial to 
show its inaccuracy. If evidence at all, it was, in the absence of all 
proof to the contrary, evidence of funds in August, 1841. The onus 
was with the sheriff to show that between February and August he had 
disbursed the balance he had admitted at the former period. It was his 
duty to keep the accounts, and he had possession of the vouchers. 

There is then an objection taken to the style or addition given to the 
relator in the order for the money and in the declaration as “chairman 
of the board of commissioners for common schools,” which is presented 
in several different forms, but it is substantially the same in all. It is 
founded on this: the act of 1838, ch. 8, calls those persons “superintend- 
ents,” and not “commissioners.” But the act does not make them a cor- 
poration, nor confer a name by which they are to contract or sue. They 
are still but natural persons filling a certain office, and they sue as 
natural persous (ferebee +. Sanders, 25 N. C., 360); another addition 
is but surplusage. Indeed it is nothing to the defendants whether the 
money was properly appropriated by the county court or not. The stat- 
ute, Rev. Stat., ch. 28, sec. 22, “invests the county court with full power 
to direct the application of the county funds to the purposes specified 
therein, or to any other good and necessary purpose for the use of the 
county.” And by Rev. Stat., ch. 29, sec. 4, the county trustee, and by 
section 11 the sheriff, 1s to apply the money in the payment of claims as 
the county court may direct. The sheriff therefore is not to judge, but 
the court, of the propriety of the order. Ht is his part to pay it if he 
has funds as the order is his justification. 

It is also by force of those provisions of the statutes requiring (151) 
the county trustee or shenff to pay the claims allowed by the 
county that suits may be brought and recoveries had on their bonds in 
the same manner as on other official bonds of sheriffs or other officers 
that a person in whose favor an order is made may sue in the name of 
the State. It is the duty of the sheriff having funds to pay an order, 
and for the breach of that duty, after notice, the statute gives to thie 
ereditor of the county an action on the official bond. There remains to 
be considered the objection that there was not reasonable time after de- 
mand before suit. If not bound to pay immediately, yet here no further 
time was wanting, for the sheriff asked none. He did not state that he 
had not funds, or that he was uncertain upon that point. Indeed, he 
gave no answer to the demand but the smile, which, connected with the 
fact of his silence and the nonpayment of the money, the witness con- 
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strued into a refusal to pay—and not without reason, we think. When 
the creditor asks payment and the debtor condescends to no reply but to 
laugh at him, it was at least fit to be left to the jury as evidence of a 
refusal. They so found in this case; and after a refusal, the creditor 
may sue without delay. | 

The judgment must therefore be reversed and judgment entered for 
the plaintiff on the verdict. 

Per Crriam. Reversed. 


lil Hlarris 1. Wi, ae post, 275; Pierce r. Jones, post, 330; S. 2 
Pool, 27 N. (., 111; 8. v. Ingram, ib., 442; : ', Perkins, 32 N. C., 334, 
338; ins is v. Shaver, 7 N.C .,'20; Comrs. t. ” Blackburn. 68 N. C; 408 ; 
Sty Warren, 95 XN. Ce CIOs. Wobley ¢. Watts, 98 NC, 286: 1 op pert. 
Justice, 111 N. C., 421. 


JAMES WALKER vy. ROBERT W. REED Et at. 


A... hy deed, conveys to B. a negro womun in exchange for a negro boy, with 
this condition in the deed, that B.’s heirs shall convey their right derived 
from their grandfather to A., and if they do not, each party is to resume 
the right to his negro. Held, that before B.’s heirs refuse to make this 
convervance of their right, the right of B. to the negro woman is not di- 
vested out of but remains in him. 


AppraL trom Settle, J., at Fall Term, 1548, of Meckiensrnc. 

Detinne to recover two negro boys, the children of a woman named 
Peg. The defendauts pleaded the general issue and the statute of lmita- 
tions. The plaintiff offered in evidence a paper-writing, of whieh the 
following 1s a copy: 

“Know all men by these presents, that I, James Walker and Anuy 
Reed, for various considerations and conveniency to us both, have mu- 
tually changed negroes, viz., I, the said Walker, have given to her, the 
said ‘Anny Reed, a negro g oe narned Peg with two children, Maximilan 
and a younger one, both boys, for a negro boy named Bennet, left her 
by her father in re last will and testament, the girl and her issue to be 
and remain with her, the said Anny Reed, in every respect in conform- 
itv to the last will and testament of Robert Walker, her father. The 

said exchange of negroes to be permanent and forever, with the said 
Anny Reed’s heirs making the said James Walker a right from their 
grandfather’ s last will; and without the legatees agree to the right, any 
one to take their negroes. Said Walker is equally bound with the lega- 
tees of said Annv Reed. In witness whereof we have hereunto set our 
hands and affixed our seals, this 7 March, 1831.” (Signed and sealed 
by Anny Reed and James Ww alker and attested by witnesses. ) 
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The plaintiff then proved a demand of the negroes from the defend- 
ants, who were In possession, and that they refused to surrender 
them. The defendants proved that the slaves had been in their (153) 
possession and that of their father and mother, under whom they 
claimed title, until they were seized by a constable under regular judg- 
ments and executions against the father of the defendants, Hugh Reed, 
who was a witness to the paper-writing above recited and the husband 
of Ann Reed, who executed the said instrument during her coverture. 
The said negroes, to wit, Peg and her children, were sold by the con- 
stable. At the sale the plaintiff and the defendants were present and 
forbade the sale, each party claiming. the negroes in his own right. They 
were sold, however, and purchased by one Samuel A. Harris at between 
eighty and ninety dollars. After the sale and during the same dav the 
plaintiff applied to Harris, the purchaser, and inquired what he would 
take for the negroes, to which Harris replied he would take $200 over 
and above what he had paid for them. The plaintiff then went to the 
defendants and urged them to buy the negroes at the price Harris 
asked for them. The defendants declared they would not give that 
sum. The plaintiff then insisted they should go to see Harris. They 
all then went to Harris—it being the evening of the same day of his 
purchase—and Harris then agreed to take $150 above what he had given. 
The plaintiff insisted that the defendants should buy them at that price, 
and told the defendants that if they would do so, the plaintiff would 
abandon all claim to the slaves, go their surety for the price to Harris, 
and give bond to Harris covenanting not to sue him. The defendants 
then agreed to purchase the negroes upon these terms. The negroes were 
present. The defendants executed their notes to Harris for the pur- 
chase money, with the plaintiff as their surety, and the plaintiff gave 
his bond not to sue Harris. Harris then, in the presence and at the 
request of the plaintiff, delivered the slaves to the defendants. It 
appeared that the defendants had paid Harris the purchase money and 
had had possession of the slaves ever since their purchase, which was 
some four months before the commencement of this suit. It was proved 
that the constable only offered for sale the interest of Hugh Reed, 
the defendant in the said executions, and that the negroes were (154) 
worth $375 each. 

The court charged the jury that the plaintiff had not divested him- 
self of the title to the slaves in controversy by executing the paper- 
writing above recited; that his title was the same after executing the 
said instrument that it was before. The plaintiff’s counsel moved the 
court to instruet the jury that the plaintiff did not, nor could he, lose 
his title by a parol estoppel. The court so charged the jury, but in- 
structed them if they were satisfied from the testimony that Harris 
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acted as the ageut of the plaintiff in the sale of the slaves to the defend- 
ants, then the title passed to the defendants without a bill of sale or any 
writing ordering a sale. 

The jury returned a verdict for the defendants, and judgment having 
been rendered pursuant thereto the plaintiff appealed. 


foke and Alexander for plaintiff. 


Bouden for defendants. 


Daniev, J. This 1s an action of detinue, brought to recover two negro 
boys, the children of the slave Peg. The and by the deed men- 
tioned in the case, conveved Peg and her two children (the boys now 
sued for) to his sister Anny Reed, with the assent of her husband, Tlugh 
Reed. She was to hold them in the same manner that she had held the 
slave Burnett (given in exchange) under her father’s will. The slaves 
Peg and her two sons were then taken into the possession of Hugh Reed. 
The deed contains a defeasance, or condition subsequent, that it the 
“legatees” (children of Anny Reed, we suppose) do release to him 
(Walker) all the interest which they have in the slave Burnett under 
their grandfather’s will, then the convevance of Peg and her children 
shall become absolute, permanent, and forever. If, however, the ehil- 
dren of Anny Reed should refuse to release or transfer to Walker their 
right in the slave Burnett, then each party to the deed was to be at 

liberty to take back the slave or slaves given by him or her in 
(155) exchange, and hold the same as 1f the said deed had never been 
ae 


pressed ; aes we ‘hink. from our a of i. oie we eat ee ee 
make out the meaning and intention of the parties to 1t to be as before 
set forth. The plaintiff did not on the trial show im evidence that the 
“heirs,” as they are called in the instrument. ever refused to execute to 
him a release of their interest in the slave Burnett. The title conveyed 
to Mrs. Reed, consequently, has not been divested. We therefore think 
that at all events the plaintiff has no right as vet to retake Peg and her 
ehildren under the condition contained in the deed of exchange. Hence, 
although we think Harris conld not be deemed, upon the evidence, the 
plaintiff's agent, and without deciding the effect of the plaintiff’s con- 
duet upon his title, if he had anv, we hold that the judgment must be 
affirmed. 

Per Crriam. , No error. 
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WILLIAM MATTHEWS vy. EZEKIEL MATTHEWS. 


1. Where there is a summary proceeding of an inferior tribunal. as in a case 
wmnder the processioning act, pot aceording to the course of common law. 
the party is entitled. er debito justitie, to a certiorari to bring it up for 
review in the matter of law. 

2. The report of a processioper ought to state the lines claimed by each party, 
and that while running a line as claimed by one party he was stopped by 
the other. and must set forth particularly the locality of the line thus 
claimed and of the part of it at which he was stopped. so as to constitute 
an issue on the boundary. 


AppEaL from Jandy, J., at Fall Term, 1848, of Ranpotru. (156) 

The following 1s the case as it appears from the record: At 
August Term, 1539, of Randolph County Court, John D. Brown, a pro- 
cessioner of Randolph County, reported to the court that he had been 
required by William Matthews to procession a tract of land for him, and 
particularly to establish the lines between his land and that of Ezekiel 
Matthews, and that on 28 Mav, 1889, he met the said parties on the said 
land of Wiliam Matthews (which is not described) and “proceeded to 
ascertain the black yack corner, then down, from which corner cast was 
one of the lines between the said William and Ezekiel; and‘after run- 
ning two lines your processioner, from particular circumstances, thought 
it doubtful where the black jack corner formerly stood; and that it was 
then agreed between the said parties that vour processioner should run 
and procession the line between the said Ezekiel and the said William 
south from where the line east from the black jack corner, after having 
gone down the various courses of a certain branch from a stone corner, 
would intersect the county line of Chatham to Wilhtam Matthews’ eor- 
ner; and that vour processioner then. mn order to ascertain where that 
eorner was, commenced running at a marked post oak, which was said 
to be in the county line, and run without measuring due south to the 
aforesaid branch, the said parties being present with their deeds; and 
that vour processioner then had the chain stretched, and after running 
on due south 1 chain and 18 links, he was forbidden by the said Ezekiel 
to proceed farther, upon the plea that he was running on the said 
Ezekiel’s land, he (the said Ezekiel) claiming the land from that place 
east as far as the said braneh, with its various courses, to Bush Creek, 
and the said William claiming the land east from a straight line running 
from a comer, formerly Pickett’s corner, on the north side of his planta- 
tion to an oak, now Aaron Mofhtt’s and the said Ezckiel’s corner, so far 
as his land extends.” 

On the foregoing report five frecholders were appointed, who, with 
the processioner, were to ascertain and report “where the true line 1s 
between the said parties.” At the next term they made a report, accom- 
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(157) panied by a plat im explanation, and thereby established the 

point where the black jack formerly stood. and a line from that 
point uorth 59° 60’ east 15 chains to a branch as one of the lines be- 
tween the parties; and it also established two other nes not necessary 
to be particularly stated in reference to the point now before the Court; 
and these hnes were, as stated in this report, all the disputed lines. 

At November Term, 1840, the report was confirmed and judgment 
given against Ik. Matthews for costs. In January, 1841, he obtained a 
certiorart on his atidavit stating that he had praved an appeal and was 
induced to abandon it by the agreement of William Matthews uot to in- 
sist on the judgment, but to refer the suit to arbitration, and that after 
the court adjourned he refused to do so. 

Upon the return ot the certiorar/, there were affidavits on both sides 
upon the point of an amicable arrangement by a reference; and E. Mat- 
thews offered other affidavits, which establish satisfactorily that the 
principal contest was as to the locality of the line between Chatham and 
Randolph, which, running north and south, divides the lands of these 
parties, and that the commissioners were entirely misled as to the true 
line. Wilham Matthews opposed the reading of these latter affidavits, 
and insisted that the case was to be decided upon the record from the 
county court, but the court heard the athdavits and, upon them and the 
record, reversed the judgment of the county court, eed the report of 
the fr ecliolders: and ordered the same to be certified to the county court 
with directions to proceed further in the cause agreeably to justice and 
right. From that decision William Matthews appealed. 


Winston for plaintiff. 
Mendenhall and Iredell for defendant. 


Rurrin, C. J. We do not stop to inquire into the particular cause 
why E. Matthews did not appeal, nor whether it would have been proper 
on an appeal to hear affidavits as to the merits which were not offered 

in the county court, because, taking up the ease upon the record 
(158) alone as urged by W. Matthews, we think it must be determined 

against him. This being a summary proceeding of an inferior 
tribunal, not according to the course of the common law, we think the 
party entitled, ex debito justitiw, to a certiorari to bring it up for review 
in the matter of law as in other cases on a writ of error; and if found 
to be erroneous, to have it quashed. 

Tt has been decided in Wilson 1. Shuford, 7 N. C., 504, and Carpenter 

Whitworth, 25 N. C., 204, that the report of the processioner must 
set forth the claims of the respective parties and their opposite allega- 
tions in such a way as to show the points of dispute, so that the parties 
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may not be surprised, the freeholders know therefrom what they are to 
decide, and the court see that the lines or corners established by the 
freeholders are those which one of the parties claimed and the other de- 
nied to him. Without such a rule there would be no precision in pro- 
ceedings of this kind. Although it was no doubt his purpose to comply 
with it, the processioner seems to us to have entirely failed in the report 
made by him in this ease. 

The report begins by stating that the processiouer had “proceeded to 
ascertain the black jack comer, then down, from which corner east was 
one of the lines between the said William and Ezekiel.” That line, then, 
was one of the fines, which, as was before mentioned in the report, was 
to be processioned and established. It then proceeds to state, “that after 
running two lines, the processioner, from particular circumstances, 
thought it doubtful where the black jack corner formerly stood.” There 
it stops as to that point of the controversy; and from what is said, it 
cannot be told what the dispute between the parties was as to that corner. 
The processioner says he was at a loss to determine where the corner 
was; so the parties also might have professed an inability to identify it, 
and therefore did not set up a claim to any particular point as the ter- 
minus. At all events, it is not stated that the parties respectively 
claimed that terminus to be at different designated points, so as to put 
them at issue on the question. In such a case and upon an order 
passed that the freeholders were “to ascertain and report where (159) 
the true line is between the parties,” those persons would have to 
inquire at large and inform the parties where the tree stood. But that 
is not their office under the statute. It is, on the contrary, to establsh 
“the disputed line” by finding that it begins at such a point and runs to 
such another, as claimed by one of the parties. There must be an issue 
between the partics apparent on the processioner’s report; otherwise 
there is no controversy that can be definitely decided. 

The report then advances to another line, about which it seems more 
distinetly there was a dispute. But of the precise point in dispute the 
report fails to present the requisite information; and in this it is again 
defective. It states that it was agreed, as we understand it, that from 
the point of intersection of the county line and a certain other hne 
(which is not very intelligibly described) the processioner should run 
and procession a line south to William Matthews’ corner; and that in 
order, as we understand it, to ascertain where that (William Matthews’ ) 
corner stood he began “at a marked post oak, which is said to be in the 
county line.” and run due south until he came to the aforesaid branch ; 
and then, sti/l running due south, he was, at the distance of 1 chain and 
"18 links, forbidden to proceed by E. Matthews, upon the plea that he 
was running on his land, he (the said E. Matthews) claiming the land 
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from that place east as far as the branch, with its various courses, to 
Brush Creek. From this we can collect that Ezekiel Matthews claimed 
that the branch, from the point at which the survey crossed it, to Brush 
Creck, was his boundary, and that the land belonged to him which was 
on the west side of the branch and between it and the line which the 
processioner ivas then running; that is to sav, south from the “marked 
post oak,” and after crossing the branch. Now, we are unable to see that 
the claim of Wilham Matthews is in conflict with that. They probably 
are In fact inconsistent with each other, but it is not directly affirmed to 
be so, uor are they so described in the report as to appear so to be. The 

words are “William Matthews claiming the land east from a 
(160) straight line running from ua corner (formerly Pickett’s corner) 

an the south side of his plantation to an oak, now Aaron Moffitt’s 
and the sant Bzehiel’s corner.” We cannot identity th7s line thus 
claimed by William to be that which the processioner was running when 
Ezekiel stopped him. They may be the saine, but one cannot see that 
they are. The one begins at “a marked post oak supposed to be in the 
county jine,” the other at “a corner, formerly Pickett’s corner,” with- 
out saving whether it be a marked post oak or any other tree, or whether 
it stood in or out of the Hine; the one runs south from the marked post 
oak to a branch, and,‘after crossing the branch, is still running south, 
but without any ferminus called for; the other runs straight from Pick- 
ctt's old corner, without mentioning any course, to a certain oak as the 
terminus. Thus it may be that the two lines are not identical; and if 
they be not, the report must be pronounced defective. It is not sufficient 
that it should be reported that two persons owning coterminus lands 
claim differeut Lines. Tt onghi to state the lines as claimed by each, and 
that the processioner, while rmuning a line as claimed by one of the par- 
tes, was stopped by the other. One of the purposes of having the ad- 
joing proprictors present is that they may see the lines, claimed by 
the person, designated by actual survey, and be enabled bv view to know 
whether it-interferes with their lands, and how far. Jn this case the 
controversy seems probably to have been, what was the county hne— 
that being called for on opposite sides as the line between the parties. 
Tt may be that Pickett’s corner and the marked post oak are one and 
the same, or that the former is at a point in the county line (as claimed 
by William) north of the latter, and that by running south from Pick- 
ett’s corner the line would strike the marked post oak and go on to 
Moffitt’s corner also, as claimed by the same party. But that it is so 
must be conjecture, and that is no ground for a judicial senteuce. We 
cannot know that if the processioner had run the line claimed by Wil- 

liam from Pickett’s corner (wherever it is) to Moffitt’s and E. - 
(161) Matthews’ corner oak (wherever it is), the other party would not 
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have seen from the running either that it did not interfere with him, or 
if it did, that it was the true line, and thus been led to decline the con- 
troversy. It is nothing to the purpose that a party stops a surveyor 
from running one line when the other party claims another line. To 
found this proceeding, the proecssioner must be forbidden to proceed on 
a line claimed by the party, and the locality of the line thus claimed, and 
of the part of it at which he was stopped, must be stated in the report 
so as to constitute an issue on the boundary. 

We think, therefore, not only that his Honor was right in reversing 
the judgment of the county court and quashing the report of the free- 
holders, but that he should have gone farther and directed the report of 
the processioner also to be quashed as wrong from the beginning, and so 
this Court adjudges, and with costs, against William Matthews through- 
out, 

Per Crrram, Judgment accordingty. 


Cited: Hoyle v. Wilson, 29 N. C., 469; Comrs. v. Kane, 47 N.C, 291; 
Porter v. Durham, 90 N. C., 58; Forney v. Williamson, 98 N.C, 
EBuliss v. Metdams, 101 N. C., 39s, : 


KEFEFY C, CLARK y. ARCHIBALD CAMERON ET Ar. 


1. The court cannot dismiss a suit. unless the act passed in 1826. Rev. Stat.. 
ch. 31. sec. 41. unless it appears from the werit and declaration that the 
stim demanded is less than $100. The verdict of a jury finding a Jess sum 

,does not bring the case within that section of the act. 

2, Where there is an issue joined in the county court, a verdict of a jury, and 
before the verdict ix entered a motion to dismiss the suit, which is allowed 
by the court. and the plaintiff appeals to the Superior Court, there must be 
a trial in the Superior Court of the issues de nove. That court cannot 
render a judginent upon the verdict in the county court. 


Appreat trom Manly. J.. at special term in December, 1845, of Cum- 
BERLAND. 

This was an action of debt brought in the county court on a (162) 
bond for #300, in which the defendant pleaded payment and set- 
off. The jury found sundry payments, and that the balance due the 
plaintiff was $€0.88. Before the verdict was entered, the defendant 
moved the court to dismiss the suit, and after having the verdict recorded 
the court allowed the motion. The plaintiff appealed to the Superior 
Court, and then the defendant renewed lis motion to dismiss, but the 
court refused it. The plaintiff then praved judgment according to the 
verdict in the comity court, and the court rendered judgment thereon, 
and the defendant appealed to this Court. 
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Warren Winslow for plaintiff. 
D. Reed for defendant. 


Rerrix, C. J. We concur with his Honor in refusing the defendant’s 
motion to dismiss. That is a proceeding not known to the common law, 
but introduced by the act of 1826, Rev. Stat., ch. 31, sec. 41, which im- 
poses that duty when a suit shall be “commenced for any sum of less 
value than $100”; that is, as we conceive, when the sum demanded in 
the action is less than $100. The acts of 1804 and 1820 were no doubt 
intended to make the jurisdiction of justices thereby conferred exclusive, 
but thev provided that actions brought in courts for less than $60 or 
$100 should be abated on plea, and it was held that the construction of 
those acts was that a plea in abatement was the only means of ousting 
the jurisdiction of the courts, inasmuch as that was the method of the 
common law and the statutes contained no provision for entering a non- 
suit after the sum due was ascertained by a verdict, as in the Superior 
Courts under the acts of 1777 and 17938. Sheppard v. Briggs, 9 N. C., 
369, in 1823. Then there grew up a practice of bringing suits in the 
county courts on bonds and notes for sums between $60 and 100, upon 

an understanding among the attorneys not to plead in abatement. 
(163) It was to remedy that mischief that the act of 1826 was passed, 

making it the duty of the court to dismiss suits when the want of 
jurisdiction appears, whether the attorneys will or not. And the ques- 
tion 1s, to what cases that act applies? We think, both from the words 
of the statuie and from the nature of the subject, that it manifestly ap- 
phes to actions in which less than $100 is sued for or demanded in the 
writ and declaration, and not to those in which a large sum is demanded, 
but a smaller found due by a verdict on pleas in bar. The words are “if 
any sult shall be commenced for any sum of less value than $100,” 
which would seem to express plainly enough an action brought for less 
than $100, and not one in which, though brought for more, the recovery 
was less than $100. But the meaning to be given to the phrase “com- 
menced for” is placed above doubt by the sense in which it is unquestion- 
ably used in another statute ir part materia. In the acts of “77 and 
"93 before alluded to, it is enacted “that no suit shall be originally com- 
menced in the Superior Courts for any debt of less value than, ete.,” 
upon which words the course would be to plead in abatement if a suit 
were brought for a sum less than those mentioned. But the acts go on 
to add, “and if any suit shall be commenced contrary to the meaning 
hereof, or 1f any shall demand a greater sum than is due, on purpose to 
evade this act, in either case, the plaintiff shall be nonsuited and pay 
costs,” with a proviso for the plaintiff’s showing on affidavit that “the 
sum for which his swit was brought was really due,” though not recov- 
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ered, and thereby avoiding the nonsuit. Now, it 1s obvious in those acts 
that the words “commenced for a sum” and “the sum for which his suit 
was brought’ are used as synonymous; and both are contradistinguished 
from the others, “if any person shall demand a greater sum than is due,” 
with the intent to evade the act. In the first case, the nonsuit mav be 
entered from inspection of the declaration; in the other, it must appear 
by verdict that the lesser sum is due that it may appear that the greater 
sum was demanded in order to evade the act; and when that appears, a 
nonsuit is entered, non obstante veredicto, by foree of the act. 

But the act of 1826 has no such provision, but only directs the (164) 
court to dismiss a stut that 1s commenced or brought for less than 

$100, leaving the case of a swit brought for more, but im which less is 
due, to the operation of the common law or tlic previous statutes, and 
to be abated on plea. If it had been intended to place this case on the 
same footing with that of suits im the Superior Courts it would have 
been easy to have adopted the provisions of the acts of ’77 and °93. As 
that was not done, there 1s no method of proceeding but by plea in abate- 
ment. By what means can the court ascertain for itself that the whole 
sum demanded is not due? The Legislature could not mean that, upon 
motion and affidavits, the court should undertake to determine the whole 
merits of the suit, and thus supersede the trial by Jury; nor can the 
court, without the express mandate of a statute, refuse to recelve a ver- 
dict because it finds more or less to be duc, or, after receiving and record- 
ing it, nonsuit the plaintiff, or, in the language of this act, disnuss his 
suit. To render the act of 1826 effectual to such an end, an amendment 
conferring that power on the court is dispensable. 

But we are of opinion that it was erroneous to give the plaintiff judg- 
ment in the Superior Court on the verdict in the county court. The 
plaintiff might have carried her case into the Superior Court by writ of 
error, and then she would have been entitled to judgment in the Supe- 
rior Court if, upon the record, she ought to have had it m the county 
court, because in that proceeding only the matter of law upon the record 
is to be determined. But upon appeal it is otherwise, for the act, 1777, 
ch. 115, see. T7 (Rev. Stat., ch. 31, see. 122), is express “that m all 
appeals from the county to he Superior Court, 7f the trial in the county 
court was of an issue to the county, a trial de noro shall be had.” «The 
appeal vacates the judgment rendered, and the verdict also, and the 
course is to proceed as if there had been no trial. If language so ex- 
plicit could require the aid of construction, it has long reecived it in 
Snowden v. Humphries, 2 N. C., 21. Suppose a special verdict in the 
eounty court, and judgment and apa: it would stand no higher than 
a general verdict, although the appellant might have urged in the 
county court that, pon the verdict as it was, he was entitled to (165) 
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judgment. In the Superior Court either party is at liberty to show the 
facts to be otherwise than found in the verdict below. Of course, this 
is different from decisions in petitions, or on demurrer or awards, or the 
like, in which there was not a trial of an issue, but a different mode 
decision. For this reason, the judgment of the Superior Court must be 
reversed and the cause remanded with directions to proceed to try the 
issues joined between the parties, and otherwise act according to right 
and justice. 
Per Curran. Reversed and remanded. 


Cited: Newman v. Tabor, 27 N. C., 232; Birch v. Howell, 30 N. C,, 
470; P Rene v. Hardin, 33 aN. C., 220; ean 0, Bower 40 Ney 80ls 
Patton v. Shipman, 81 N. C., 849; Tlner well v. Dibbrell, 108 N. C., 273; 
Hichs v. Beam, 112 N. C.,, 644, 


THOMAS W. HOLLOWELL vy. CHARLES W. SKINNER. 


1. Where a father places personal property, other than slaves, in the possession 
of his son about the time he arrives at age, and sufters him to continue 
such possession uneontrolled for a considerable time, using if as his own, 
the law implies a gift, which can only be rebutted by express evidence of 
a mere loan. 


ho 


. But although an imposition on particular creditors by false representations 
on the part of the father of the son’s credit might make him liable in a 
proper action, yet even an express fraud of that kind would not work a 
change of property so as to render what was really the property of the 
father subject to an execution against the son. 


An irregularity by the sheriff in making a sale under an execution can only 
be objected to by him whose property is sold under the execution, or by 
those claiming under him. 


° 


AppraL from Vash, J., at Fall Term, 1848, of Gares, 
Trover, in which the plaimtiit deanved for the conversion of 80 hogs 
and 31 head of cattle. ‘The plaintiff showed sundry judgments, 
(166) at the imstance of several persons, obtained at May and August 
* Terms, 1840, of Perquimans County Court against William C. 
Skinner, amounting in all to upwards of $1,200, but gave no evidence 
of the time when the debts, upon which the judgments were rendered, 
were contracted, nor of the consideration of the said debts. The plain- 
tiff then proved that he had bought the property claimed in the declara- 
tions under executions upon those judgments; that William C. Skinner 
had, for some time before the rendition of the judgments under which 
the sale was made, the possession of the property, and continued this 
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possession up to the sale; that the sale under the executions took place 
on 25 September, 1840; that possession of the property was demanded 
of the defendant, who, after the sale, had got it into his possession, and 
that it was refused, and he then proved the value of the property. _ 

In order to repel this prima facie evidence of title, the defendant 
proved that in 1835 he purchased the farm in Old Neck, in Perquimans 
County, and all the stock of horses, cattle, sheep, hogs, and farming 
ufensils upon it; that for the years 1835 and 1836 he carried on the farm 
under the management of an oversecr; that the first of the year 1837 he 
put Wilham C. Skinner, his son, who was then under the age of 21 
years, in possession of the farm and continued upon it the slaves, horses, 
cattle, sheep, bogs, farming utensils, ete., and agreed to give him half 
of the wheat crop, which was then on the land, and that he would give 
him the property if he found he knew how to manage it and conducted 
himself properly; that William came of age in the summer of 18387; 
that from the time he took possession in 1837 he continued the posses- 
sion until the summer of 1840, when he went up the country with his 
family; that while he had possession of the farm, he made whatever use 
of the crops and appropriated them as he thought proper, but disposed 
of none of the other property; that his father, who lived some 18 or 20 
miles off, occasionally visited the farm and gave him such advice 
in relation to the business of the farm as he deemed proper; that (167) 
the cattle and hogs claimed in this action were the same, or the 
produce of the same, that were on the farm previously to and at the 
time William C. Skinner took possession; that W. C. Skinner purchased 
some furniture and stock, all of which was sold under executions against 
him in July, 1840, and that his father never made him any title to the 
property put into his possesssion. 

The plaintiff then proved by a witness, who was present when the 
demand was made, that the defendant remarked to the plaintiff that if 
he had known the time when the sale was to have taken place he would 
have had some person there to bid for him; that he hoped the plaintiff 
had purchased the property for him, and he would pay the plaintiff the 
amount he bid for it; that the plaintiff refused to accept this offer unless 
he would pay him the whole amount of the debt due to him from Wil- 
ham C. Skinner. 

HT. H. Small, a witness for the plaintiff; proved that the defendant 
and his son, W. C. Skinner, attended a vendue in February, 18387, at 
which the witness was present; that after the sale was over and the 
persons who had purchased property were giving their notes, the de- 
fendant, being near the table when the persons who had conducted the 
sale were taking the notes, remarked that he had given lis son William 
$30,000 worth of property, or that he had given his son the possession 
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of $30,000 worth of property-—which expression the defendant used the 
witness could not state. 

Another witness for the plaintiff stated that in 1839 he was emploved 
by William C. Skinner as an overseer, and lived with him in that capac- 
ity upon the farm in Old Neck; that during that vear the defendant 
came there and requested the witness to send two of the hands on that 
farm to assist him in clearing a fishery; that not finding William C. 
Skinner at home, the defendant complained of his being absent, and 
remarked that he had better stay at home and attend to his business 
himself, instead of employing an overseer; that he had fallen in debt 

$5.00 every year, and in a few years it would take all the property 
(168) to pay his (W nite s) debts, and it should all go to pay his debts; 

that as he (William) could not get along with the property, he 
would then see how he could get along without it. 

Another witness for the plaintiff proved that he was the clerk in a 
store for John 8S. Wood & Co., and afterwards for W. Bruer, in 1839, 
near where Charles W. Skinner lived; that William C. Skinner pur- 
chased articles that were used upon the farm, and that he also purchased 
some furniture. 

W. Bagly, another witness for the plaintiff, stated that he, as sheriff 
of Perquimans County, having one or more executions against William 
C. Skinner, to satisfy them, ane ertised a sale of per al property to 
take place at the farm in Old Neck in July, 1840; that before the sale 
commenced, the defendant asked him what property he intended to sell; 
that this was in the piazza of the house; that witness told him he would 
sell such property as William C. Skinner could best spare, and requested 
William to point out such; that the defendant requested his son to make 
out a list for him (Bagly), remarking that it was unnecessary for them 
to go over the plantation selling property, “Go and sell all—all should 
be sold to pay his (William’s) debts’; that William C. Skinner made 
out a lst of property, by which he (Baglv) sold, until he sold more 
than enough to satisfy the executions which he then held against him 
by some ll amount. The account of sales returned by the sheriff, 
with the executions under which he then sold, were exhibited to the 
sheriff, and he identified the property sold at the sale in July, 1840, as 
being the same property which William C. Skinner furnished him with 
a list at the time spoken of by the witness 

The defendant then proved that all the property of whieh Wilham C. 
Skinner made out a list at the sale in July, 1840, with the execption of 
an ox-cart, consisted of property which W ‘itaw C, Skinner purchased 
after he took possession of the farm; and as to that ox-cart, William C. 
Skinner deposed that until he refer red to the sheriff’s account of sales 
he did not recollect it was sold at the sale in July; that he supposed he 


130 


N.C] DECEMBER TERM, 1843. 


HoLLOWELL v0. SKINNER. 


had put it in the list furnished the sheriff because he had ex- (169) 
pended nearly the value of the cart in having it repaired. 

The defendant introduced another witness, whose recollection of the 
conversation between the defendant and Bagly agreed substantially with 
that of the latter, with the exception of the remark made by the defend- 
ant when he requested William to make out a list. This witness’s recol- 
lection of this remark was that the defendant requested his son “to make 
out a list of his property, as it was unnecessary to go over the house 
selling the property.” The property sold at that sale consisted mainly 
of household and-kitchen furniture. 

The hogs claimed in this action are 80 in number, consisting of hogs 
of different classes—all of which, so far as it could be gathered from 
the account of sales, were sold together and not in separate lots nor by 
weight. The sheriff was examined as to the manner in which the sale 
of the hogs was conducted, and was unable to state whether they were 
sold altogether or in separate lots. 

The defendant’s counsel insisted (1) that there was no evidence of a 
gift from the father to the son; (2) that as the plaintiff had declared 
for the conversion of the property only, the question whether the de- 
fendant had secretly retained the title to the property with a knowledge 
that his son was contracting debts upon the faith of that property, or 
whether he had fraudulently given to his son a false credit, and thereby 
deceived and defrauded creditors and purchasers, did not arise. But 
supposing that question to arise upon the pleadings, he then insisted 
there was no evidence of such a fraud. (3) That if the jury believed 
from the evidence that the entire lot of hogs was put up together, the 
purchaser acquired no title by virtue of the sale. 

As to the first point, the court instructed the jury that if they believed 
the evidence of William C. Skinner, his father, the defendant never had 
given him the property in controversy. The after declarations of the 
defendant did not in law amount to a gift, and they were only important 
as they might assist them to a satisfactory conclusion upon another part 
of the case. 

As to the second point made in the defense, the jury were in- 170) 
structed that if they believed the testimony of the plaintiff, he had 
made out a prima facie ease of title in himself; that the defendant con- 
troverted that title upon the ground that the property belonged to him, 
and that it was perfectly competent for the plaintiff to show, 1f he could, 
that the title set up by the defendant was one the law would not tolerate, 
or that it was contaminated by fraud; that 1t was in coming to a de- 
eision upon this part of the case their attention had been drawn to the 
declarations and acts of the defendant subsequent to his putting his son 
in possession. They were further instructed that where a father settled 
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his son off to himself, putting him in the possession of property, which 
passed by delivery, and the son obtained credit upon the faith of that 
property with the knowledge of the father, who takes no steps to correct 
the mistake, but suffers lis son to go on in so obtaining a false credit, 
as against a creditor so trusting the son, believing the property to be his, 
the father would not be permitted to set up his title; that if they were 
satisfied from the testimony that William C. Skinner did obtain credit 
upon the faith of this property, and that was known io the defendant, 
and he made no effort to correct the mistake, he now comes too late to 
say the property is his, and not William’s; but to enable the plaintiff to 
avail himself of this principle, they must be satisfied from the evidence 
that the debt upon which the judgment was obtained, and under which 
he claims, was contracted with William C. Skinner upon the faith of 
this property. 

As to the third point, the court instructed the jury that if they found 
a verdict for the plaintiff, he was entitled to the value of the hogs, as 
well as of the cattle; that the objection was one of which no one could 
take advantage but the defendant in the execution, or some one claim- 
ing under him, or by a creditor of his; that the defendant was not before 
them in either capacity. 

The jury found a verdict for the plaintiff, assessing in his damages 
the value of the hogs as well as of the cattle claimed in the declaration. 

A new trial having been moved for and refused, and judgment 

(171) rendered pursuant to the verdict, the defendant appealed. 


Kinney and Iredell for plaintiff. 
A. Moore for defendant. 


Rorriy, C. J. The opinion of the Court is, that upon the defendant’s 
*own evidence, there is a legal presumption of a gift to his son of the 
cattle and hogs in controversy. No one can hesitate as to the true nature 
of the transaction between the defendant and his son who knows anv- 
thing of the ordinary feelings and conduct of parents towards their sons 
when come to man’s estate and will look at what took place between 
these persons. It is preposterous to call a voung gentleman his father’s 
overseer, who, upon returning home after completing his education, is 
put by a wealthy father into possession of a fine estate, properly stocked 
with slaves, and with the usual supplies of the various kinds of cattle 
and provisions, which, in conversations with his friends and in trans- 
actions of business, the father calls his son’s, and with which the father 
does not interfere for nearly four years. On the contrary, during all 
that period, the son acts in the management of the estate and in the use 
of everything made or being on it as if they were his own, disposing of 
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all the crops and profits—and they, too, were of great value—at his own 
will and to his own use. It is true, the Jand and slaves did not become 
his, because they do not pass but by deed or writing, but before the act 
of 1816 the slaves would have been the son’s property; and even since 
that act, if young Mr. Skinner had remained in possession of them until 
his father’s death, intestate, they would have been luis, as an advatice- 
ment, from the beginning. Stallings 1. Stallings, 16 N. C., 298. 

It was among our earliest reported adjudications, that if, when a 
child went to housekeeping, a parent put a slave or other chattel into 
the child’s possession, the property was to be deemed in the possessor. 
The soundness of the principle consists in its certain conformity 
to the intentions of almost all men under such circumstances and (172) 
by its necessity as a protection to children in bestowing care and 
Jabor on what cannot be taken from them, and as a protection also to 
persons dealing with the children. In Farrel v. Perry, 2 N. C., 2, Judge 
Williams laid down the rule, that putting a chattle into a child’s posses- 
sion is a gift in law unless the contrary be proven, and one of the rea- 
sons for it was that otherwise creditors might be drawu in by false 
appearances. The same reasoning is given more at large in the subse- 
quent case of Carter v. Rutland, 2 N. C., 97, where it is said that when 
the possession remains with the child for a considerable si it will be 
necessary for the father to prove clearly that it was expressly and notori- 

ously understood not to be a gift; and further, that the peace of families 
and the security of creditors were greatly ened in the law being 
thus settled. 

To no case could those reasons be more applicable than to the present. 
The only thing that is supposed to qualify the legal inference from the 
son’s possession that there was a gift is, that when the father put the 
son into possession and gave him half the crop then growing, he added, 
“and he would give him the property if he found he knew how to man- 
age it and conducted himself properly.” Dut that does not repel, but 
rather fortifies, the legal presumption that both the father and son, as 
well as the rest of the world, considered the crops and the various kinds 
of stock, except the slaves, the property of the son. It is expressly stated 
that the son made what use of the crops he thought proper, and. appro- 
priated them to his own use. That was for three or four years, and 
during the same time the stocks also remained in his possession without 
any complaint of his son’s conduct or claim of property by the father, 
but on the contrary, with repeated declarations that he had given all 
that property to his son, and that it was liable to his debts. How can 
it be pretended to the contrary? A father may lend his son the use of 
land and negroes, but who can suppose that any one would ever think 
of borrowing for four years a stock of sheep, hogs, and cows with a view 
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(173) of returning the same specifically or accounting for the increase ? 

Nothing of the kind was contemplated in this ease, for the son 
must have killed the original stock, or most of it, for sale or consump- 
tion, and bred more upon his own provisions and with his own care. 
The discovery of the son’s embarrassment induced the defendant to 
resume the possession of the land and negroes, and tempted him also to 
claim again the other chattels as being in some sort appurtenant to the 
plantation. But until that discovery all parties regarded them as an 
advancement to the son, and therefore as lis property; and although the 
land and negroes might be resumed, the other chattels could not to the 
prejudice of the son and his creditors. In our opinion, therefore, the 
jury ought to have been instructed that the property was in the son, and 
consequently passed to the plaintiff by the sheriff’s sale. 

That conclusion renders it perhaps unnecessary to consider whether 
the subsequent observations to the jury were correct or not, since, even 
if they be erroneous, the verdict, being right in point of law upon the 
whole case, ought not to be disturbed. Atkinson v. Clark, 14 N. C., 171. 
Yet as we do not concur in those observations, and the contrary might 
be inferred from our silence, it seems to be incumbent on us to state the 
opinion entertained by the Court. 

The learned judge, upon the assumption that there had been no gift, 
gave it as his opinion that 1f the defendant knew his son was obtaining 
credit upon the faith of this property and took no steps to correct the 
mistake, but suffered his son to go on in obtaining a false credit, the 
father would not be permitted to set up his title against the plaintiff: 
provided, however, the debt for which the sale to the plaintiff was made 
was In fact contracted on the faith of this property. For imposition on 
particular creditors by false representations of the son’s credit, the de- 
fendant might be made liable in a proper action. But even an express 
fraud of that kind would not work a change of property, so as to render 

what was really the property of the father subject to an execu- 
(174) tion to an execution against the son. If there was a loan, and 

not a gift, to the son, we think the defendant would have been 
entitled to a verdict. In our optmion, indeed, the law is clear that it 
was a gift. But that is not on the ground of actual deception on par- 
ticular persons, as to whom, and not as to others, it is to be deemed the 
son’s property. The rule rests on the tendency to deceive the world 
arising out of a long unqualified possession of chattels derived from a 
father by a child on settling in life. To eounteract that tendency as a 
general mischief, is one among several sufficient reasons for the pre- 
sumption of a gift where it does not appear that it was expressly a loan. 
If obtaining false credit with particular persons on the faith of prop- 
erty in the son’s possession would make a quasi estoppel on the father 
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against claiming it, the cases of express loans, and of slaves even, would 
be within the rule, as, we suppose, they unquestionably are not. Our 
view is that a possession of a chattel by the child under the father, not 
expressly as a loan, is evidence in law that there was really a gift, as is 
known to be the actual intent of the parent in a vast majority of the 
instances In which a child receives such things from a parent. 

If the property was in the son, the defendant is not concerned whether 
the sheriff conducted the sale properly or not. The son and those claim- 
ing under him can alone make the objection. : 

* Perr Curiam. No error. 

Cited: Skinner v. Skinner, post, 175, 181; McNeely v. Hart, 30 
N. C., 493; Wormell v. Nason, 88 N. C., 86; McCanless v. Flinchum, 98 
N. C., 364. 


(175) 
JAMES C. SKINNER v. CHARLES W. SKINNER. 


1. Where a father puts his son in possession of a plantation and slaves, and 
permits him for three years to appropriate the crops to his own use, the 
crop of the fourth year, as well as the preceding ones, are to be considered 
as gifts from the father to the son and liable to the claims of the son’s 
ereditors. 


2. A sale of a crop of corn in a field by a sheriff, under execution, is good, 
although the sheriff was not in nor immediately at the field, if he was near 
enough to be in plain view, so that bidders saw what they were bidding 
for, for that is the purpose of requiring the thing to be present. 


AppEAL from Pearson, J., at Spring Term, 1848, of Gates. 

The statement of this case, which was founded on the same transaction 
as the case last reported, Hollowell v. Skinner, ante, 165, was thus given 
by the presiding judge: 

This was an action of trover for 700 barrels of corn. The plaintiff 
read in evidence six judgments, amounting in all to $1,291, against 
Wilham C, Skinner, taken at August Term, 1840, of Perquimans County 
Court, and executions thereon to November Term, and proved that a 
sale by the sheriff under these several executions in September, 1840, the 
plaintiff purchased the crop of corn at Old Neck, which the defendant 

afterwards converted to his own use. It appeared in evidence that the 
defendant, who was the father of Wilham C. Skinner and a wealthy 
planter, was the owner of the Old Neck plantation, which was about 20 
miles from his residence. The plantation was supplied with horses, 
stock, and farming utensils, and the defendant kept there some 20 slaves. 
In February, 1887, William, his son, who had just finished his educa- 
tion, went to reside on this plantation, and continued to live there until 
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the fall of 1840. The wheat crop of 1837, which had been put in by 
the defendant, was equally divided between the defendant and William. 
The corn crop of 1837 and the corn and wheat crops of 18838 and 1839, 

and the wheat crop of 1840, were disposed of by William and the 
(176) proceeds used by him. Wheat and corn were the only products 

of the farm made for sale. In 18388 William married. In 1839 
and 1840 Wilham employed overseers. During his residence at Old 
Neck -he bought several horses—some to work on the furm, others for 
riding horses’ Fle purchased, in his own name from the stores, salt, iron, | 
and all aciay articles needed on the farm, and acted In every respect as 
if he was the owner of the establishment, but did not sell nor offer to 
sell the plantation or any of the negroes or any of the stock found there 
when he went ito possession. 

Bagley, the sheriff, swore that the sale took place at Old Neck; that 
the corn was growing in two large fields lving near each other, separated 
by a fence and a narrow ship of uncultivated land. The river field, con- 
taining about 150 acres, was first sold. The sheriff and others attending 
the sale were inside of the field when it was sold and bought by the plain- 
tiff. The new field, contaming about 50 acres, was then put up and 
sold, the sheriff and others remaining in the river field. The new field 
was in full view, the nearest part about 250 vards off. This was also 
purchased by the plaintiff. The corn was sold as it stood in the field. 

One Small swore that he was in the spring of 1837 at a sale of the 
property of Thomas Long, deceased, the defendant and William, his 
son, and many others, abienaitin the hiring and sale: that the jofendarit 
bid for many negroes when offered for sale, but did not get one; that 
when the purchasers and persons hiring were at the table giving ‘their 
notes, the defendant observed, as a reason for wishing to hire negroes, 
that he had given his son Wiliam property worth $30,000. 

One THollowell swore that he was the overseer of the defendant at 
Old Neck in 1886; that in 1887 he and the defendant happened to be 
at Old Neck together, and were talking about the value of the place; 
that the defendant said the place was worth $22,000; that he had given 
it to William; that it was rather more than his share, but. it could not 

be split; that he intended it for William, and should direct in his 
(177) will that William should refund to the other legatees. Thus wit- 

ness also stated that in 1838 he was at the courthouse while ¢ 
negroes were being hired, when a certain negro man was put up; that 
the defendant inquired for William, saying William wanted to hire this 
negro; that the defendant then bid off the negro and directed the clerk 
to put him down to William; that this negro worked that year on the 
Old Neck plantation; that William managed and spoke of the said 
plantation as one would of his own property. 
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One Brothers swore that he was employed by Wilham as an overseer 
in 1839; that he looked only to Wilham for his wages, though he had 
not vet been paid. 

One Whidby swore that he was employed by William C. Skinner as 
overseer for the vear 1840; that Witham managed everything as his 
own, shipped the wheat crop and received the proceeds; that the witness, 
in August, informed the defendant that, owing to the great indebtedness 
of William, he was afraid his wages would not be paid, whereupon the 
defendant emploved him to oversee, as his agent, for the remainder of 
the vear, and agreed to see him paid for the time he had acted as over- 
seer of Wilham; that William was then on a visit up the country, and 
did not return to Old Neck. | . 

Langley swore he sold Wilham a horse in 1839 for $250, and William 
sald he should be paid out of the next crop. 

Brewer swore that he kept a store near Old Neck, and William pur- 
chased article from him for his own use and that of the plantation, and 
that Wilham said on one occasion he considered himself worth $20,000; 
that his name was at the service of the witness aud was good for 420,000. 

Wilham C. Skinner, called by the plaintiff, swore that at the time he 
requested the pl: intif to sign a note to Wood & Co. as his surety, he 
told the plaintiff the note should be paid out of the corn crop of 1840; 
that Wood & Co. were merchants near the Old Neck; that the note 
was given to settle their store account, and was one of the debts (178) 
which had been reduced to a judgment, and to satisfy which the 
sheriff sold the corn crop of 1840; that the debt was about #600. This 
witness further stated that he had the sole use of the crops after he 
went to Old Neck, except the wheat crop of 1837; that he bought horses, 
mules, ete., and need as if the property was his; that he anticipated 
the wheat crop of 1840 by a draft, which was endorsed by his father for 
him; that his father had no knowledge of the debts or of any one of 
them under which the crop was sold, so far as he knew, but lis father 
on several occasions complained that he was doimg badly and was going 
in debt; that he remonstrated with him, and when he saw a new horse 
would give him a lecture on ceonomy; that he went to Old Neck in Feb- 
ruarv, 1837, aud eame of age in June of that vear; that when he left 
school, his father asked him whether he would prefer living at home or 
going to Old ae that he left it to his father, who coneluded that he 
should go to Old Neck, and told him he would give him half of that 
year’s crop, and afterwards would be reeulated according as he thought 
his conduct merited; that no more definite arrangement was ever made. 

The witness Brothers further stated that in 1839, while he was Wil- 
liam’s overseer, the defendant came to the plantation; that Wilham was 
not at home; that the defendant said he had come to get two of Wil- 
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liam’s negroes to assist in clearing out a fishing ground; that William 
had better stay at home and attend to his business, instead of having an 
overseer; that he had been getting in debt $500 a year ever since he took 
possession of the place, and that if he did not do better, he would be 
sold out in a few years; that the defendant then said, “Well, the prop- 
erty will all be sold, and if he can’t live with property, he may get along 
without it”; that the defendant came to the plantation but seldom, and 
exercised no control when there, except to give advice, ete. 

The defendant offered no evidence. 

The plaintifi’s counsel insisted (1) that from the evidence, William 

Skinner was the owner of the corn crop, being a tenant from year 
(179) to year, or, at any rate, a tenant at will, and so entitled to emble- 

ments; (2) that William being permitted by his father to enjoy 
the property as his own, and having acquired credit on the faith of the 
crops, the defendant would not be permitted to set up his claim and de- 
feat the creditors. 

The defendant’s counsel contended (1) that William was the mere 
agent and manager of his father, having no ownership in the property 
or crops; (2) that supposing the principle of law contended for by the 
plaintiff’s counsel to be correct and applicable to creditors, it was neces- 
sary to show that the defendant had knowledge that William was about 
to contract some one of the debts, under which the property was sold, 
and permitted him to get credit on the faith of the crops, so far aon 
which it was apparent that the defendant had no such knowledge, but 
was unwilling and even remonstrated against his contracting debts. 

The court charged that if William was the agent or manager of the 
defendant, the plaintiff could not recover on the first ground, as repre- 
senting William the debtor, because an agent has no property in the 
crop, and if injured, must sue on his contract; but if the son took pos- 
session—not as agent, but on his own account—-with the understanding 
that the possession was his, and although the title remained in the father, 
yet he was to have the privilege of using the plantation and negroes and 
be the owner of what he should make, subject to revocation by the father 
whenever he should think proper, the son’s taking possession would cre- 
ate such a relation between him and his father, whether a tenancy from 
year to year or a tenancy at will, it was unnecessary to decide, as to 
entitle the son to a crop which he had planted and cultivated, although 
it was standing on the ground at the time the fatler terminated the rela- 
tion. It was not nécessary for rent to be reserved. A father might give 
his son a stated sum for his support, or he might give him the use of a 
plantation and negroes for that purpose. If he did so, and the son was 
at the expense of employing an overseer, hiring negroes, buying horses, 
etc., although the father might revoke the gift or loan at any time, still 
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the son would be entitled to the crop which he had been at the (180) 
trouble and expense of making. Whether the son was the mere 
agent, or was put in possession on his own account was left to the jury. 

The court further charged that if the defendant, by putting the son 
in possession, enabled him to acquire eredit; if the creditors, or any of 
them, under whose executions the crop was sold, gave credit to the son 
under a belief that he was the owner of the crops and had a right to dis- 
pose of them, and if the defendant knew that his son was enjoying credit 
and going in debt upon the faith of his being entitled to the crops, and 
stood by without taking any measures to correct the false impression, 
he would not be allowed to set up his title to the crop against the plain- 
tiff, who represented the creditors, although the jury should believe he 
was unwilling for his son to go in debt and remonstrated against his do- 
ing so, and although he did not know of his incurring any of the par- 
ticular debts sued on—on the same principle that one who stands by and 
sees another buy and pay for his horse is not allowed afterwards to claim 
him, and one who is in the habit of sending his servant to a store 1s 
bound to pay the account, though the master did not send him for a 
particular article. 

The defendant’s counsel also insisted that as to the 50-acre field, the 
sale was void, because the sheriff had no right to sell at the distance of 
250 yards. 

The court charged that it was not necessary for an officer to go inside 
of a field in order to sell a growing crop; it was sufficient that he was 
within view and within such a convenient distanee that the persons at- 
tending the sale could examine for themselves and know what was 
offered for sale. 

There was a verdict for the plaintiff, and a new trial being refused 
and judgement rendered according to the verdict, the defendant appealed. 


Kinney and Iredell for plaintiff. 
A. Moore for defendant. 


Rerrin, C. J. This ease arises out of the same transaction (181) 
which gave rise to that of /ollowell +. Skinner, ante, 165, and, if 
possible, is clearer for the plaintiff than that was. 

If the son was not occupying the plantation as the overseer and serv- 
ant of the defendant, it must follow that he did so on his own account 
and for his own benefit. We need not go minutely mto the evidence for 
the purpose of establishing the nature of the occupation; no one can 
doubt from what the defendant said, and from what he and his son did, 
and from what they did not do, that the father was setting his son up in 
the world by giving him the use of the large property of which he put 
him in possession; accordingly, the young gentleman sold the erops of 
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three years and appropriated them to his own use without claim or com- 
plaint of the father. What overseer or steward would have been allowed 
to act in that way? Could the father maintain actions against the pur- 
chasers of the crops of 1837, 58, and ’39 which the son sold? Why not? 
It°is because the father never thought of claiming them, but intended 
that the son should so dispose of them and appropriate the proceeds; in 
other words, they were gifts. For the same reason, the crop of 1840, 
produced during the son’s occupation and by his industry, is his, both 
for the benefit of himself and his creditors. The son’s possession began 
with an express gift of half the crop then growing, “and after that, he 
(the father) would be regulated as he thought the conduct of the son 
merited.” That 1s the son’s own account of the matter, and he adds 
“that no more definite arrangement was ever made.” This certainly 
imports that the father might resume the land and negroes when he 
pleased, but it equally imports that until he should resume them he did 
not claim the crops that should be made, but that as the first was the 
son’s by express gift so the others should be also. The son planted and 
cultivated the crop of 1840, to maturity, and therefore that belonged to 
him; and so the jury, we think, were properly instructed. As the ver- 
dict on this ground was, in point of law, right, the judgment must be 

attirmed, nothwithstanding, as we said in Hollowell v. Skinner, 
(182) we do not concur in the opinion as to the guasz estoppel on the 

defendant. 

We also think the sale of the corn in the small field valid. Although 
the sheriff was not in or intmediately at the field, vet he was near enough 
to be in plain view so that bidders saw for what they were bidding, and 
that is the purpose of requiring the thing to be present. 

Prep CURIAM, No error. 


Cited: McNeely v. Hart, 30 N. C., 495; Shannon v. Jones, 34 N. C., 
208; Perry v. Hardison, 99 N. C., 27. 


WILSON C. WHITAKER et at. vy. WILLIAM D. PETWAY, SHERIFF. 


1. Any irregularity in the return of a justice’s execution levied on land, as that 
it was not returned to the next court, or that the personal property was 
not exhausted, or any error of the court in ordering a sale of the land, 
when the personal property levied on has not been exhausted, can only be 
objected to by the defendant in the execution. 


2. On the application of a sheriff for the advice of the court how he is to apply 
moneys raised by him under several fi. fas. on judgments in court and 
writs of venditioni erponas issuing on orders for the sale of land levied on 
by a justice’s execution, the court will not look behind the orders of sale 
and the venditiont exponas issuing thereotmt. 
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Apprart from Pailey, J., at Fall Term, 1843, of EpeecomBE. 

This case came before the court upon the application of the defend- 
ant, the sheriff of Edgecombe, to the county court of that county at 
August Term, 1841, which application was in the following words, viz. : 

“The shee being doubtful to whom to apply the moneys eaieeds bY 
the sale of the defendants lands, as mentioned m his return on the fl. fa. 
of Wilson C. Whitaker against Benjamin )’. Porter, brings into court 
here the sum of $558.42, and asks the advice of the court how to 
appropriate the same, which return is m the following words, (183) 
VIZ. : 

“Wilham D. Petway, sheriff of Edgecombe, brings into court here the 
sum of $558.42, arising from the sale of B. Porter’s lands; and not know- 
ing how to apply the said moneys, asks the court how to appropriate the 
same upon the following statement of facts, to wit: 

“James C. Marks, a constable, whose office expired at February Term, 
1841, having in his hands sundry executions against the defendant 
Porter, to part of which Asa Edmondston and others were sureties, levied 
‘some of those exccutions, to wit, those in favor of L. H. B. Whitaker, 
Pittman, and Coker, on two negroes and a tract of land of Asa Edmond- 
ston, and on Porter’s property 11 January, 1841. The executions of 
John Barfield, T. and B. Hunter were levied 21 December, 1840, on 
Porter’s hogs, horses, corn, cte., and on three negroes, as well as on 
Porter’s land; the executions of Denton and others were levied on 2 Feb- 
ruary, 1841, on Porter’s land and property alone. Part of the personal 
property of Porter was sold by Marks on the Friday of February court, 
1841, and by Marks’ returns brought the sum of $246. The remainder 
of the personal property of Porter (the negroes) was soNl on the fourth 
Monday of March, 1841, for $551. The whole amount was applied by 
Marks to a part of the executions in his hands, which were levied on 21 
December, 1840, in favor of Barficld, excluding a part of Barfield’s exe- 
cutions and the executions of T. and B. Hunter then levied. The per- 
sonal estate of Edmondston levied on by Marks remains unsold. On 25 
May, 1841, Porter accepted notice of the levies on his land, and Marks 
returned fie to May Term, 1841, of the county court on the second 
day thereof, and by order of the court renditions ex ‘ponas issued on them 
to August Term, 1841. On 13 May, 1841, Thomas Mancr, a constable, 
levied the execution of James J. Phillips on the land alone and returned 
the same to May Term, 1841, upon which, by order of the court, a ven- 
dittont exponas issued, returnable to August Term following. At May 
Term, 1841, Wilson C. Whitaker ébtaned his judgment and exe- 
eution ‘esued thereon returnable to the succeeding August Term. (184) 
The land was sold under all these several executions, which are 
now on file and returned herewith.” Signed “Wm. D. Petway, Sheriff.” 
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Whereupon Wilson C. Whitaker moved the court for a rule on the 
sheriff, first, to appropriate the said moneys to the execution of James 
J. Phillips, and then to his own; and the sheriff, being in court, here has 
notice of the rule without any other service. And the rule was con- 
tinued. 

At February Term, 1842, the following entry was made on the min- 
ttes: “Rule on plaintiff Wilson C. Whitaker to show cause why the 
constable, James C. Marks, may not amend his constable’s levies so as 
to describe more particularly the boundaries and location of the lands 
levied on. Rule granted.” 

At May Term, 1842, the motion of Wilson C. Whitaker was over- 
ruled, and it was ordered by the court that the moneys in the hands of 
the sheriff be appropriated pro rata to the rendition? exponas issuing 
from May Term, 1841. From this order Wilson C. Whitaker appealed 
to the Superior Court. — 

The case came on tor hearing in the Superior Court of law of Edge- 
combe County upon this appeal, when the following order was made: 
“This case now coming on to be heard upon the return of the defendant, 
who is the sheriff of Edgecombe, and the exhibits filed in the cause. Tie 
court is of the opinion, and doth so adjudge, that the moneys mentioned 
in the said return arising from the sale of the land of Benjamin Porter 
be applied to the venditionis issuing upon the levies made by James C. 
Marks and Thomas L. Maner, according to the dates of the said levies,” 

From this order Wilson C. Whitaker appealed to the Supreme Court. 


Whitaker for plaintiff. 
B. Moore for defendant. 


(185)  Danter, J. Both the County and Superior Courts proceeded 
in their judgments on this rule, not barely to discharge it as to 

the plaintiff, but directed the sheriff how he should dispose of the money 
‘aised by the sale of the land among the other execution creditors—a 
thing not called for by the rule, and which, therefore, we shall not de- 
termine in this opinion of ours. We, however, concur with the judge in 
his opinion that the plaintiff has no right to any of the money arising 
from the sale of Porter’s land, as there is not enough to pay the justice’s 
judgements. It is true that the levies on Porter’s land by the constable 
Marks ought regularly to have been returned to the next term of the 
county court, which would have been February Term. And it is equally 
true that the court should not have made any order for the rendition: 
to issue until all the personal property which had been levied on had 
been first sold and the amount credited on the justice’s judgments; then 
the balance only of the money due on the judgments would have to be 


142 


N.C.] DECEMBER TERM, 1843. 


ROBINSON ©. GEF. 


raised out of the land under the renditionis. Henshaw v. Branson, 25 
N. C., 298. But who had a right to take advantage of these errors and 
irregularities? Porter, the defendant in these justice’s executions, and 
nobody else, had a right to object. He, so far from raising an objection, 
actually waived all errors and permitted the orders to be made at May 
Term as prayed for by the plaintiffs in those justice’s judgments. It js 
a maxim that consent takes away error. The venditionca in each case 
recites the levy on the land by the constable, and also the date of that 
levy. All these levies were made before the plaintiff obtained his judg- 
ment against Porter; and, of course, as they are not void, have priority 
to the plaintiff’s execution. 

As to the amendments permitted to be made on the returns of the jus- 
tice’s executions by Marks, all we can say is that the amendment was at 
May and was not appealed from. The question of its propriety is there- 
fore not before us. We eannot, in deciding this rule, look behind the 
orders of sale and the writs of venditiont exponas issued thereon. 
It is to be recollected that the writ justifies the sheriff, and that he (186) 
is therefore bound to pay the money to the creditors according to 
the preferences appearing upon their executions. Tflere Whitaker’s is a 
fi. fa. tested at May Term, while those of the other creditors are writs of 
venditiont exponas on levies before May. The rule ought therefore to 
have been discharged and the judgment is affirmed with costs. 

Per CurtaM. Affirmed. 


Cited: Dewey vr. White, 65 N. C., 229; Millikan v. Fox, 84 N. C., 110. 


BENJAMIN ROBINSON vy. DANIEL GEE. 


1. Where the grantor of a tract of land reserved to himself and his heirs “all 
the saw-mill timber on the land standing or being, or which may hereafter 
stand or be on the said land or any part thereof”: Held, that the grantor 
and his assignees had only a right to the saw-mill timber then on the land, 
or to such trees as might thereafter become fit for saw-mill timber when 
they became so fit, but that they had no right to prevent the grantee of the 
land from cutting down pine saplings, though these might, if Jeft undis- 
turbed, have become saw-mill timber at some future time. 


2. Held, further, that if the person claiming under such reservation of saw- 
mill timber had been injured by the grantee of the land cutting down such 
timber, his proper remedy was by an action of trespass quare clausum 
fregit. 


Apprat from Manly, J., at Special Term, December, 1848, of Cr- 
BERLAND. 
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Trespass guare clausum fregit to recover damages for cutting down 
and using a number of pine saw-mill timber trees, and for cutting down 
and using pine cord wood, and for cutting down and using pine rail 
timber, not needed nor used for plantation purposes, upon a certain tract 

of land. 
(187) The plaintiff produced a deed dated in July, 1800, from Archi- 
bald Reed to James Gec, of whom the defendant was the son and 
heir. ‘This deed conveved to the said James Gee the tract of land in 
question, called “the pine thicket,” containing 200 acres, “to have and 
to hold the aforesaid tract or parcel of land, with all and singular the 
appurtenances to the same belonging or appertaiming, reserving only to 
himself, the said Archibald Reed, and his heirs and assigns forever, all 
the saw-mill pine timber on the same land standing and being or which 
may hereatter stand or be on the said land or any part thereof, with 
full and absolute privilege of egress and regress in and upon the said land 
at all times for the purpose of cutting or taking away the said reserved 
timber, except only such timber as shall be at any time necessary for 
fencing aud for plantation uses on the said land.” And then followed 
the usual covenant of warranty. The plaintiff then produced a deed 
dated in February, 1808, trom the said Archibald Reed to one David 
Anderson in which the description of the premises conveyed is as fol- 
lows: “A certain piece or parcel of land in the said county of Cumber- 
land, situate, lving, and being as follows, ‘beginning, ete. (here the 
boundaries are described), being the same land which was sold to James 
Gee some vears ago, and the saw-mill timber excluded, which saw-mill 
timber on said land the said A. Reed only sells to David Anderson and 
his heirs, ete., forever, and the said A. Reed doth warrant and defend 
the same to the suid David Anderson and his heirs forever, and that the 
said D, Anderson shall at all times and when he pleases go upon the 
said land and take off and cut down any such saw-mill timber as he 
thinks proper, free from any hindrance or molestation whatsoever from 
the owner of the said land or any other person or persons.” By virtue 
of an execution issuing on a judgment against the said David Ander- 
son, the sheriff sold, and by deed bearing date 4 November, 1818, con- 
veving, to Jonathan Evans in fee “a certain piece or parcel of land, ete. 
(describing it), being the same land sold by Archibald Reed to James 
Gee on 15 July, 1800, and all of the pine saw-mill timber excepted 
thereon, which said pine saw-mill timber was sold by the said 
(188) A. Reed to D. Anderson by deed bearing date 28 February, 1803; 
and it is the true intent and meaning of this instrument to sell 
and convey only the pine saw-mill timber which now is and which ever 
hereafter shall be on the aforesaid 200 acres of land, with all the rights 
and privileges vested in the said D. Anderson.” Jonathan Evans on the 
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same day, by deed, conveyed to the plaintiff all that had been conveyed 
to him by the said deed of the sheriff. 

Jt was in evidence that the tract of land called the “Pine Thicket” 
had never been cleared except about 3 acres, upon which was a house 
inhabited, and that nearly the entire growth thereof was pine; that the 
widow of James Gee, after his death, which happened nearly forty 
years ago, had used the land without stint as her own, and enjoyed more 
than twenty years actual possession of it, and there was no proof that 
the plaintiff, or those under whom he claimed, had ever exercised the 
right of getting saw-mill timber on the said land, but it was in proof 
that he had got some rails thereon about the time of the alleged tres- 
pass by the defendant, and also that the defendant acted under his 
mother’s authority. It was also in evidence that the defendant admitted 
he had cut down for market about 80 cords of pine wood, but denied 
that he had eut down any trees fit for saw-mill timber; and it was also 
proved that at divers times the defendant had cut down pine wood for 
the use of his mother’s plantation adjoining, though no times were fixed 
upon as those at which the acts were done. 

It was insisted by the defendant that the plaintiff could not recover 
in this action: 

1. Because the reservation in the deed from Reed to Gee was void as 
a reservation. 

2. That it could not operate legally as an exception, and therefore 
(1) that Reed had nothing in him to convey to Anderson; and (2) that 
even if Reed had anything in him and had conveyed to Anderson, the 
judgment, execution, and sheriff’s deed had not conveyed that interest 
from Anderson to Evans. 

3. That the plaintiff, and those under whom he claimed, had lost their 
right by lapse of time, there being no proof of its having ever been 
exercised. (189) 

4. That, supposing the exception in the deed from Reed to Gee 
to be valid, there was an exception to an exception which gave Gee a 
right to use even saw-mill pine timber when necessary for fencing or 
other plantation uses, and that the proof was that any timber of any 
description taken by the defendant had been for fencing or other planta- 
tlon uses. 

5. That there was no proof that any saw-mill pine timber had been 
used or taken by the defendant for any purpose. 

6. The defendant relied on the statute of limitations. 

7. That the action of trespass quare clausum fregit was not the proper 
action, if the plaintiff could maintain any action. 

His Honor charged the jury. Reserving all other questions which 
had been raised by the defendant in this cause, he left it to them to say 
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whether the defendant had at any time within three vears before the 
institution of the plaintiff’s action cut down or otherwise used or de- 
stroved any pine trees fit for saw-mill timber not necessary for fencing 
the land or other plantation uses, or had commanded the same to be 
done or had assented to its being done before or afterwards or had taken 
benefit thereof. For the present, he held the action to be properly 
brought, and that the plaintiff had a right to all the saw-mill pine tim- 
ber which might at any time be standing on the said land, subject to the 
exception that the defendant might use as much thereof as might be 
necessary for fencing or other plantation uses on the said land. What 
was saw-mull pine timber? was a question for them; and having ascer- 
tained what was saw-mill pine timber from the evidence submitted to 
them, they were next to inquire if the defendant had used or caused to 
be used, at any time within three years before the plaintiff’s suit, any 
such timber; and if so, whether it was necessary for fencing or other 
plantation uses on the said land; and if they so found, they would assess 
the plaintiff’s damages accordingly; otherwise they should find for the 
defendant. The jury found a verdict for the defendant. 
The plaintiff moved for a new trial: (1) Because his Honor did not, 
as requested, charge the jury that if the defendant cut or used 
(190) any pine timber which might thereafter have become fit for saw- 
mill timber, unless it was necessary for fencing or other planta- 
tion uses, he was guilty of a trespass. (2) Because his Honor did not 
‘charge the jury that if the defendant cut or used (or caused it to be 
done) any pine timber fit for saw-mill purposes, he was guilty of a tres- 
pass, whether the same was applied to fencing or other necessary planta- 
tion uses on said land or not. A new trial was refused, and judgment 
being rendered pursuant to the verdict the plaintiff appealed. 


Henry and Winslow for plaintiff. 
Strange for defendant. 


DanieL, J. The plaintiff contends that the judge should have charged 
the jury that he was entitled to recover if the defendant cut down on 
the said land pine trees or saplings growing and progressing to timber, 
and which would in time become saw-mill timber, provided they had not 
been thus prematurely cut down. He insists that he, as assignee, had a 
title to such growing pine trees and saplings under the reservation in 
Reed’s deed to Gee “of all the saw-mill pine timber on the same land 
standing and being, or which may hereafter stand or be on the said 
land.” It seems to us, however, that the reservation in Reed’s deed em- 
braced only the saw-mill pine timber that was then standing, with a 
contingent use to him and his heirs and assigns to any pine timber 
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standing on the land when it by growth had become fit for saw-mill pur- 
poses. The reservation is not of all kinds of trees, but only of the pines, 
and not of all the pines, but only of saw-mill pines. Whilst the pine 
trees were saplings were in an unfit state for saw-mill timber, they were 
a part of the resedue of the inheritance, and might be used with that 
residue by the owner of the same in any manner he pleased; but when 
any of the trees and saplings by full growth became timber fit to be used 
at the saw-mill, then there would be a cesser of estate in those trees by 
the owner of the land and an use in the said timber trees would spring 
up and vest in him, whoever he was, who could deduce his title 

under the said reservation, with a perpetual license to enter and (191) 
cut and carry away the timber. Clap v. Draper, 4 Mass., 266, 
where much of the learning on this subject is to be found. It could 
never have been intended by Reed, when he made the reservation, that 
the 200-aere tract of land should be a perpetual plantation for the rais- 
ing of pine timber for his benefit; but Reed in his deed conveyed to 
Anderson and his /ieirs forever “the saw-mill timber only.” The plain- 
tiff has therefore only the interest that was in Anderson by force of the 
deed from the sheriff to Evans. It would seem that Evans only got what 
was then of full growth for timber; but at all events, until the pine 
trees became fit for saw-mill timber, Reed or the plaintiff had no title 
in them. No use in the trees could until then spring up for his benefit. 
It seems to us that the plaintiff had no title in the trees that were cut 
by the defendant. If he had, this action was the proper one for his 
redress. See the above cited authority and Brittain v. McKay, 23 N. C., 
265. 

PER Curiam. No error. 


Cited: Guion vr. Murray, post, 520; Whitted +. Smith, 47 N. C., 38; 
Grice ». Wright. ib.. 185; Hardison v. Lumber Co., 136 N. C., 176; 
Kelly v. Lumber Co., 157 N.C., 178; Veneer Co. vr. Ange, 165 N.C., 59. 


(192) 
ADELAIDE 8. MEARES vy. WILLIAM B. MEARES’ EXECUTORS et at. 


1. A provision by a parent for a child in any manner or at any time, except in 
the case of partial intestacy, excludes such child from the benefit of the 
act of 1808, Rey. Stat., ch. 122, sec. 16, providing for children born after 
the making of their father’s will; yet to have that effect, the estate de- 
rived by such child must be ex provisione parentis, and not from any other 
source. 


2. A provision, however inadequate, will exclude a child from the benefit of 
this act. 
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3. Where there is a gift in a will to a class of persons, as to children, courts 
are always anxious to effectuate the intention of the testator by including 
in it as many persons answering the description as possible. 


4. When legacies are given to children. payable or to be divided at some period 
subsequent to the testator’s death, then those persons, whether born before 
or after the making of the will or before or after the death of the testator, 
who come into being before the period of division, etc., and answer the 
description at that time, are entitled. 


In construing a father’s will, although the division may not be postponed, a 
gift to his own children will be held to include all of them in being at his 
death unless it be evident upon the will that the testator meant the pro- 
vision only for those living at the date of the will. 


OU 


AppPEaL from Battle, J., at Fall Term, 1843, of New Hanover. 
Petition filed by the plaintiff, who was a daughter of William B. 
Meares, deceased, born after the making of her father’s will, to obtain 
a share of his estate under the provisions of the act of Assembly, Rey. 
Stat., ch. 122, secs, 16, 17. The executrix and the legatees, heirs, and 
next of kin of the deceased, were inade parties defendant. The follow- 
ing are the material facts disclosed by the pleadings. 
On 15 October, 1838, William B. Meares made his will, of which he 
appointed his wife executrix. The will gives to her certain real 
(193) and personal estate for her own immediate use, and then confers 
the power of selling all the other parts of the testator’s estate, real 
and personal, at such times and on such terms as the executrix might 
think best. Out of the proceeds of the sale, or out of the profits before 
a sale, the testator directs his debts to be paid, and two small annuities 
to be paid until January, 1844, to his two eldest sons. Then comes these 
clauses: “As my executrix is authorized, but not required, to sell my 
real estate, and will in that regard be governed by circumstances, to wit, 
the practicability of effecting sales without too great sacrifices, and it 
will be necessary for the support of my family and education of younger 
children to work my rice lands if not sold; and if sold, the money on 
interest will be required for the same purpose. I direct my executrix 
not to make anv division of that part of mv estate not given to my wife 
among mv legatees until 1 January, 1844, and that until that time the 
whole of my estate not given to my wife be kept as a common fund for 
the maintenance of my family (my wife included) and the education of 
my children; and on 1 January, 1844, or as soon after as practicable, 
ouch of my real estate as may remain unsold must be sold, and what- 
ever estate there may then be shall be divided as follows, to wit, into 
as many equal shares as J may have children then living, adding one 
share for my wife; and I give one share thereof to my wife. I then will 
that the residue, after taking out my wife’s said share, shall be valued, 
and one-fourth part thereof equally divided among my sons Henry W., 
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Thomas D., Gaston, and John L. Meares, which I give to them and 
their heirs. The then remainder of my estate I direct to be kept to- 
gether as a common fund to maintain and educate those of my children 
who are younger than my son John L., and so continue until 1 January, 
1851. I then direct that the estate then remaining wunexpended be 
divided as follows, to wit, that my sons William B., Oliver P., Edward 
G. receive a sum equal to that allotted to my other children in 1844, 
and my son Walker a like sum and $500 more to bring up his education 
to equal maturity, and that the residue then remaining be equally 
divided among all my children then living; and in case either of (194) 
my children should then be dead and have left .a child or children, 

such child or children shall have their parent’s share.” Then follow 
several clauses, in which the testator directs that any money not neces- 
sary for the maintenance of his family and education of his “children” 
should be invested in stocks; and upon the death of any of his “children” 
under 21 and without leaving issuc, limiting over the share or shares 
of the one or more so dying, to the “survivors or survivor of his chil- 
dren”; and upon the death of “all his children” under 21 and without 
leaving issue at their death, he gives the whole property to his wife. 
The testator then adds: 

“Tt is my will, and I so order, that all my children be liberally edu- 
cated, and that there be expended upon their education as much as may 
be necessary for that purpose, even if it exhaust both profits and prin- 
cipal; and, further, that if it shall appear in January, 1844, that my 
youngest children cannot be educated from the income of my estate, if 
the allotment and division herein before appointed to be then made 
should be made, then I direct that said allotment and division shall not 
be then made, but my estate must be kept together and the mcome ex- 
pended on the education of my younger children.” 

At the time of making the will the testator had the eight sons men- 
tioned in it and no other child. In May, 1839, the testator had a 
daughter born, Adelaide S. Meares, who is the present plaintiff; and in 
October, 1841, the testator died, leaving his wife and the nine children 
before mentioned surviving him. 

In September, 1848, the present suif was commenced by petition by 
the daughter Adelaide S., by a next friend, against her mother and 
brothers, setting forth the facts above and claiming to have such por- 
tions laid off to her of the testator’s personal and real estate as she 
would have been entitled to had her father died intestate, insisting that 
he had made no provision for her. The answers admit the facts, but 
insist, on the other hand, that the will does provide for the plain- 
tiff, and therefore that she can have nothing more. In the (195) 
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Superior Court there was a decree pro forma for the plaintiff, and an 
appeal to the Supreme Court. 


Badger for plaintsff. 
No counsel for defendants. 


Rurrin, C. J. The present proceeding is founded on the act of 1808, 
“to provide for children born after the making of their parent’s will, 
by which it is enacted that when a child shall be born after the making 
of the parent’s will, and such parent shall die without having made pro- 
riston for said child, the child shall be entitled to such portions of the 
personal and real estates of the parent in value as he or she would have 
been entitled to had the parent died intestate, which portions are to be 
made up in a manner specified in the act. The plaintiff’s right, there- 
fore, depends upon the inquiry presented in the pleadings, whether her 
father’s will does or does not make provision for her. The act, indeed, 
does not require that the provision by the parent for a child born after 
his will was made should be by the will itself; and there is no doubt 
that a provision under a settlement, or otherwise, executed either before 
or after the birth of the child, would prevent the claim of a portion 
under the act, for the act does not proceed upon a notion of compelling 
the parent against his wishes to give an equal share of his estate or 
any part of it to every child, but it supposes that every parent is desir- 
ous of performing the natural duty of making a provision for each 
child; and, therefore, when it happens that a will is made by a parent 
who did not contemplate the birth of a child subsequently, and in con- 
sequence of that gave away all of his estate to his other children or to 
other persons, thereby leaving an after-born child destitute, the law 
interposes this provision beneficently as supplying that which it pre- 
sumes the parent must have intended to make and would have made after 
the birth of the child had not death surprised him, or a mistake as to 

the effect of his will, or an unaccountable supineness prevented 
(196) him from making the alteration dictated by natural affection. 

But this cannot apply to the case of a competent provision by 
other means, for we can see there a reason, consistent with nature, why 
the parent should not alter his will, or even declare in it why he does 
not make therein a further provision for such child. It may be said, 
indeed, that would apply equally to a case in which the provision for 
the child came from a grandfather, or a collateral relation, or even a 
stranger, since the substance is that the child is not unprovided for, 
and that may have induced the parent not to give more. But it is im- 
possible that the wisest men can foresee every possible state of facts on 
which a law may operate, and provide in it accordingly. The usual 
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source of provisions for children is the parent, and therefore the Legis- 
lature has adopted its enactments to that case, and confined them to it. 
While, therefore, a provision in any manner or at any time by the parent 
for the child—except, by necessary construction of the act, one by reason 
of a partial intestacy—excludes the case from the operation of the act 
of 1808; yet to have that effect, the estate derived by the child must be 
ex provistone parentrs, both by the words and the spirit of the act. 

But in this case there 1s no other provision for the plaintiff but that 
in the will, if there be any in that instrument; and the case, therefore, 
turns on the construetion of the will. If the aet of 1808 had never 
passed, there is little doubt that is would be readily discovered that this 
will did not exclude, but included, the plaintiff; for courts are always 
anxious to effectuate the intention of testators, when there is a gift to a 
class of persons, as to children, by including in it as many persons 
answering the description as possible—secing they all stand in the like 
relation to the testator, and, when a parent, in a very near relation. In 
consequence of this inclination, a number of rules of construction have 
been laid down, under several of which the plaintiff would get a provi- 
sion, though it happens an inadequate one, under her father’s will; for, 
although, when it is clear a testator meant to confine the gift to children, 
or to any other class of persons, to those only who were in esse at 
the making of the will, that meaning must govern; yet the inten- (197) 
tion must be plain, to have that effect. When, however, legacies 
are given to children, payable or to be divided at some period subsequeut 
to the testator’s death, then those persons, whether born before or after 
the making of the will, or before or after the death of the testator, who 
come into being before the period of division, etc., and so answer the 
description at that time, are entitled. Vanhooh v. Rogers, TN. C., 178; 
Fleetwood v. Fleetwood, 17 N. C., 222; Knight +. Wall, 19 N. C., 125. 
But in construing a father’s will, although the division may not be post- 
poned, a gift to his own children will be held to include all of them in 
being at his death, unless it be evident upon the will that the testator 
meant the provision only for those living at the date of the will; for the 
law presumes he intended to fulfill his natural dutv by providing for 
each one, and, therefore, if it be possible, receives his words in that sense. 
This is strongly exemplified in Matchwick v. Cock, 3 Ves., 609, and 
Freemantle v. Taylor, 15 Ves., 363; the former of which was decided by 
Lord Alvanley, and the latter by Sir Wilkam Grant; in which it was 
very apparent that only the children in existence when the will was 
made were within the contemplation of the testators; vet, as there was 
no apparent purpose to exclude others, those after born were admitted 
under the general term, “children” of the testator. Here we have not 
only the circumstances that there are future divisions, and that the 
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objects of the testator’s bounty are his own children, but the testator 
says that in the meantime “all my children’ shall be educated in the 
best manner; and then those divisions are to be made in shares equal 
in number to the children then living, and, finally, the residue, after 
taking out certain parts for four named sons in 1851, 2s then to be equally 
divided between all the testator’s children then living. ere is an ex- 
press provision for the plaintiff, to say nothing of the cross-limitations 
among the children upon the death of any not leaving a child and under 
age. As before mentioned, the statute only provides for the case 
(198) where the parent dies without having made provision for the 
child, which means, without making any provision; for the act 
does not mean to judge between the parent and child as to the adequacy 
of the provisions he may choose to make, but only to supply his acci- 
dental omission to make any, and in doing that the rules of ‘the statutes 
of distributions and descents are adopted, because there is no other. 
Prr Certam. Reversed and petition dismissed. 


WILLIAM McKINDER v. THOMAS B. LITTLEJOHN, Apmr. or WILLIAM 
VAUGHAN, DECEASED. 


Where a debtor relies upon the presumption of payment from the lapse of time. 
and the creditor endeavors to rebut that presumption by showing his 
insolvency, the creditor may also offer in evidence the circumstance of the 
debtor’s residing at a great distance from him as tending to show that, 
although the debtor may have had property for a short time, yet the 
creditor had not an opportunity of knowing that fact and of getting satis- 
faction out of that property. 


APPEAL from GRANVILLE, at Fall Term, 18438, Manly, J. 

Debt, commenced 31 July, 1837, on a bond given by the defendant’s 
intestate and one John Vaughan on 15 August, 1811, payable 31 August, 
1811. The defendant pleaded “payment,” and to establish it, relied on 
the presumption of payment from the lapse of time. This presumption 
was attempted to be rebutted on the other side by proof of the insolvency 
of the defendant’s intestate, connected with his residence at a great dis- 
tance from the place where the plaintiff resided. It was admitted that 

the plaintiff resided in Norfolk, Va., and the defendant’s intestate, 
(199) after his removal in 1812 from North Carolina, where the debt 
was contracted, resided until his death, in 1819, in Mississippi. 
John Vaughan, the other obligor, it was admitted, had always been 
insolvent. The plaintiff’s witnesses deposed that the defendant’s intestate 
was insolvent when he came to reside in Woodville, Miss., in 1812; that 
his practice then as a physician did not more than defray his and his 
family’s ordinary expenses; that he was never able to pay for the house 
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in which he lived, of which the price was only $250; that he left at his 
death some of his store bills unpaid, and from the insolvency of his 
estate they never will be paid; that he was insolvent when he died, leav- 
ing his only child upon the charity of lis friends. It was also proved 
that, a short time before his death, he wrote a desponding letter to his 
brother in this State, complaining of his continuing distressed cireum- 
stances as to property and his bad state of health, and begging his brother 
to take care of his child in case of death, which he shortly expected. It 
was proved that this letter was of the same character with many others 
to his brother during his residence at Woodville. The plaintifi’s witnesses 
deposed that at no time from his coming to settle at Woodville to his 
death was he able to pay a sum equal to this debt, except the current 
bills for the support of himself and his family, and, indeed, he did not 
pay all of them. On the other hand, the defendaut’s witnesses deposed 
that when the defendant’s intestate went to Woodville in 1812 he was 
insolvent; that he then commenced the practice of medicine and had a 
very good practice, supposed to be worth upwards of $2,000 a year, up 
to the year 1817 or 1818, when from his bad health he was compelled to 
give up his profession; that he then obtained $5,000 or $6,000 worth of 
goods and carried on merchandise for about 18 months, until his death, 
in 1819; that he was in possession of a dwelling-house and lot, a store- 
house and a doctor’s shop; that he was reported to be solvent and in good 
ercdit; and these witnesses gave it as their opimion that he was 

able in those times to have paid the debt now sued for, The (200) 
defendant’s counsel prayed the court to instruct the jury as fol- 

lows: 1. That if upon the evidence before them they should be of opinion 
that the defendant’s intestate was, during his residence at Woodville, in 
Mississippi, solvent and able to pay the plaintiff’s debt, then the pre- 
sumption of payment was not repelled, and they ‘should find for the 
defendant on his plea of: payment. 2. That if upon the said evidence 
the fact of the intestate’s solvency during his said residence was left tn 
doubt, so that the jury should be wnable to say from the evidence whether 
he was solvent and able to pay, or the contrary, then, as it was for the 
plaintiff to show the insolvency affirmatively, the defendant was entitled 
to the benefit of the doubt, and the jury should find for the defendant on 
his said plea. 3. That if the evidence did not show to the jury a con- 
tinued inability in the said intestate to pay, from 21 August, 1811, till 
his death, the presumption of payment remained, and the jury should 
find for the defendant on his said plea. 4. That if the jury believed the 
witnesses for the defendant instead of those for the plaintiff, and found 
the solvency and ability of the said intestate to be as stated by the said 
witnesses for the defendant, then the presumption of payment was not 
repelled, and they should find for the defendant on his said plea. 5, That 
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in passing upon the plea of payment the jury were not at liberty to con- 
sider the residence of the parties—that 1s to say, that of the plaintiff in 
Virginia and that of the intestate in Mississippi—as repelling the pre- 
sumption of payment or as affording any evidence tending to repel the 
same. 

The court declined to give these instructions as prayed for, but in- 
structed the jury that whenever a bond like the one before them had 
continued to lie for 20 years or more after it fell due, the law declared 
it should thereafter he under a presumption of payment; that the jury, 
therefore, in investigating the case, should begin by assuming the legal 
position that the bond in question is paid, and then proceed to inquire 

whether there 1s proof sufficient to satisfy them that it is not paid; 
(201) that 1t would be erroneous for the jury to consider the case upon 

the point of inquiry whether there is proof of payment in the 
defense; that the plaimtiff, to entitle himself to recover, must make out, 
as a part of the case, not only that the bond was executed, but that it 
remains unpaid; that proof of the negative was an active duty, which 
the law cast upon the plaintiff, and if he had not performed that duty 
he had not entitled himself to the verdict of the jury. The jury were 
then directed to consider the whole testimony and determine whether the 
presumption of fact that the bond was paid had been disproved or 
rebutted—whether the proofs with regard to the pecumary embarrass- 
ments of the defendant’s intestate and the distance of his separation 
from the plaintiff, taken together, were sufficient to satisfy them that 
the said obhgor could not and, in point of fact, did not pay the bond. 
If the proof be sufficient and the jury be satisfied that the presumption 
already explained has been repelled, there should be a verdict for the 
plaintiff; otherwise, if the jury be not satisfied, the presumption which 
the law raises must have its effect, and the verdict should be for the 
defendant.. The jury were informed, in conclusion, that the court could 
not say there was no proof tending to show that the bond was not paid. 
There was believed to be some proof (such as that already mentioned) 
bearing upon this point, and it was submitted to them. Whether it be 
sufficient for the purpose was a question for the decision of the jury. 

The jury found a verdict for the plaintiff, and, judgment being ren- 
dered thereon, the defendant appealed. 


Graham for plaintiff. 
Badger and Iredell for defendant. 


Daniet, J. The defendant now insists that if upon the testimony in 
this case the jury had a doubt whether William Vaughan, at any time 
whilst he remained at Woodville, was able to pay this debt, then he was 


154 


N.C.] DECEMBER TERM, 1843. 


McKINDER Vv. LITTLEJOHN. 


not insolvent within the meaning of the law declaring that circumstance 
sufficient to repeal a presumption of payment after a lapse of 20 years. 
The answer is, that the court left it to the jury to say whether 

William Vaughan “could not pay’ during that time; and the jury (202) 
by their verdict have said that he could not have paid the debt 

during that time. If the evidence had been sufficient to have raised a 
doubt in their minds, we suppose that they would not have returned a 
verdict that he was not at any time able to pay the debt. Wilham 
Vaughan was insolvent when he gave the bond, and also when it became 
due. He removed to Woodville, a considerable distance from the plain- 
tiff’s residence, and in eight years thereafter he died insolvent. The 
judge, in his charge to the jury, did, it 1s true, mix up the circumstance 
of distance between the parties upon the point whether Vaughan could 
and at any time did pay during that period. The defendant contends 
that for a small space of time (18 months) in the said 20 years Vaughan 
was (by his witness) proved to have had in his possession at Woodville 
a house and lot and other property, worth from $5,000 to $6,000; and, 
therefore, that he (Vaughan) was not continuously insolrent during the 
whole space of 20 years from the time the bond became payable. The 
law makes it the duty of the debtor to seek his creditor and pay him. 
Take the fact to be, then, that for the space of 18 months during the 
latter part of the first 7 or 8 years in the 20 years from the time the bond 
became payable Vaughan did have at Woodville the means of payment, 
then the circumstance of distance between the debtor and the creditor 
might, we think, be left to the jury, with the fact of a continuous insol- 
vency during the residue of the 20 years, as some evidence that the debtor 
did not pay the debt during that small space of time. It comes within 
what was said by this Court (McKinder v. Littlejohn, 23 N. C., 66), 
that the repelling of the presumption will not be hindered by the fact 
that the debtor had a reversionary interest in certain slaves which vested 
in possession but a short time before the suit was brought, when it did 
not appear that the creditor knew of the existence of the reversionary 
interest. The distance is material only as preventing the possession of 
property by the debtor for but a short period from counteracting 

the effect of insolvency as a circumstance repelling the presump- (203) 
tion of payment; for if the debtor, living more than a thousand 

miles from the creditor, and in a situation between which and the place 
of the creditor’s residence there was but little communication, should 
have had in possession property of value to pay the debt but for a very 
short time, so that the jury should think the creditor did not know of it 
and could not get payment out of that property, it might be regarded as 
being, substantially, a continued insolvency, especially where, as here, 
the debtor seems barely to have had possession of property, without its 
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appearing how he got it and whether he had paid for it. Immediately 
afterwards, his state was that of absolute destitution. Therefore, we 
think the residences of these parties was, in reference to the other facts, 
some evidence in aid of the insolvency and general state of destitution of 
the debtor. Lastly, we think, of course, the court ought not to have 
charged the jury, as prayed, that 1f Vaughan had in his possession any 
property at Woodville, or anywhere else, then that fact took him out of 
the state of insolvency, which would repel the presumption of payment 
after the lapse of twenty years. Although he might be able to live, yet 
if wholly unable to pay this debt, it is justly to be considered insolvency 
throughout. The judgment must be affirmed. 
Per Curiam. No error. 


Cited: Walker v. Wright, 47 N. C., 157; Woodhouse v. Simmons, 73 
N. C., 82; Grant v. Burgwyn, 84 N. C., 568; Rowland v. Windley, 86 
N. C., 38; Campbell v. Brown, 7b., 8378; Long v. Clegg, 94 N. C., 766; 
Alston v. Hawkins, 105 N. C., 7. 


(204) 
HENRY J. CANNON vy. ETHELDRED J. PERNBLES. 


1, Where, in a deed of trust for the satisfaction of creditors, the maker of the 
deed reserves to himself a general power of revocation and the declaration 
of other trusts by which he may be benefited, the deed is fraudulent on its 
face, and void. 


2. But where the maker of the deed only reserves the privilege of adding to the 
number of preferred creditors others of the same class, the deed cannot be 
pronounced by the court fraudulent on its face, but it must be left to a jury 
to determine whether such provision was inserted with a fraudulent intent. 


ApprEaAL from Iartrax, Fall Term, 1843, Barley, J. 

Trespass, in which hie. jury found a verdiét for the plaintiff, subject 
to the opinion of the court upon the following case reserved: 

It was admitted on the trial that Samuel B. Spruill, on 16 August, 
1841, executed a deed of trust for the purpose of securing certain credit- 
ors therein named, and that the same was duly proved and registered 
before the teste of the executions, or either of them hereinafter men- 
tioned; that the debts specified in the said deed were true debts; that the 
said Spruill, at the time of the execution of the deed, was insolvent and 
unable to pay his debts, and that the deed conveyed, or attempted to 
convey, all his property. The trust in the deed was, that the trustee 
should sell all the property and apply the proceeds of the sale to the 
payment pro rata of certain debts, particularly described and enumer- 
ated, and for which certain sureties, whose names were mentioned, were 
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responsible, and then follows this clause in the deed: “It is, however, 
stipulated that as the said Samuel B. Sprwill is anxious to save harmless 
all his sureties, if there be any of them unprovided for in this 
indenture, he is at liberty to direct them to be paid in hke manner (205) 
as his other sureties are.” It was further admitted that certain 

writs of fiert fucias upon judgments against the said Spruill, one issning 
from September Term, 1841, of Northampton County Court, and one 
from the Superior Court of Wake County, tested of Autumn Term, 1541, 
duly came to the hands of the defendant, then Sheriff of Northampton 
County, to be executed, and that he, by virtue of the said writs, seized 
and took into huis possession the negro slave, Sam, meutioued in the 
plaintiff’s declaration, and one of the slaves conveyed, or attempted to 
be conveyed, by the said deed, for which seizure this action was brought. 
Tt was also admitted that a debt of the said Samuel B. Sprwill, of about 
$70 or S80, to which one Colin W. Barnes stood bound as his surety, was 
not inserted among the debts provided for in the deed, nor any provision 
made thereby for the said debt or the said surety, unless by the stipula- 
tion in the said deed heretofore reterred to—that the said deed or surety 
was excluded without any act or direction of the said Spruill—and that 
no direction had been given by the said Spruill for the payment of the 
said debt. It appeared that the whole debts secured by the deed amounted 
to about $30,000. 

And it was thereupon insisted by the counsel for the defendant that, 
upon the foregoing facts, and the stipulation im the deed reserving to 
the said Spruill power to direct surety debts unprovided for, to be paid 
in like manner as others therein specified, the said deed was void as 
against his creditors, and that the plaintiff was not entitled to recover im 
this action for the said seizure by the defendant, wluile the counsel for 
the plaintiff insisted that the clause of the deed referred to did not in 
faet and in law confer the supposed power, and that 1f it did confer it. 
vet vo inference of fraud could thenee be drawn to affect the validity of 
the said deed; and thereupon the counsel insisted that the plaintiff was 
well entitled to matutain lis action against the defendant. 

And it is agreed that should the opinion of the court be for the plam- 
tiff, judgment shall be entered for him; otherwise, for the defend- 
ant. (206 } 

And his Honor being of opinion for the plaintiff, judgment 
was accordingly entered for him upon the verdict, and the defendant 
appealed. 


B. F. Moore and Iredell for plaintiff. 
Badger for defendant. 
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Reurrry, C. J. When this case was here before (24 N. C., 449)) the 
Court declined deciding the point now made in it, because it did not 
arise on the state of facts. Besides, we consider every question affecting 
creditors, and on which there is even a slight probability of protecting 
them against the contrivances of insolvent debtors by assignments for 
the benefit of a favored few, to be a question well worthy of consideration, 
and, for that purpose, of being kept open until it comes up so directly as 
to make its decision a duty. That duty has now arrived; and after hav- 
ing bestowed on it an earnest attention, we are of opinion that the court 
cannot pronounce the deed fraudulent in law and void upon its face, and, 
therefore, that the judgment must be affirmed. 

The deed was made in August, 1841, with a provision for a sale in 
January, 1842, at the latest, and directing the proceeds to be applied to 
the satisfaction of a number of specified debts for which Mr. Spruill had 
given sureties, and which amounted to more than twice the value of all 
his property. It has, then, this clause: “It is, however, stipulated that 
as the said Samuel B. Spruill is anxious to save harmless all his sureties, 
if there be any unprovided for in this indenture, he is at liberty to direct 
them to be paid in hke manner as his other sureties are.” And it now 
appears that there was a debt of that character for about $80 which was 
not mentioned in the deed. It is insisted on the part of the defendant 
that this gives to the debtor an undue control over the trust fund, amount- 
ing substantially to a power of revocation and appointment, and there- 
fore the deed is fraudulent and void. 

We fully agree that if this deed contained such a power as that 
(207) supposed, it would be clearly fraudulent. A provision for the 
debtor himself or his family, before his debts be paid, and a 
requisition on the creditors that they should consent to such provision 
or should release him, or any other clause by which it is apparent that 
the debtor executed the deed for his own advantage, would constitute 
fraud. Those purposes, thus expressed in the deed, are so directly dis- 
honest and against law that no evidence dehors can explain them away. 
Therefore, the court may say the fraud is patent in the deed and makes 
it void in law. 

A general power of revocation and appointment will have the same 
effect; for that is virtual ownership of the property, as the law supposes 
that every such power will be exccuted for the benefit of the person who 
has it. And as to the intent, it is the same, whether the power be in 
form a general and absolute power of revocation or a power to encumber 
at the pleasure of the grantor, as was decided in Tarback v. Marbury, 
2 Vern., 510. There one made a deed to trustees and their heirs, in trust 
to sell and pay all his debts, with a power, nevertheless, to himself to 
mortgage such part of the estate as he should think fit. Then judgments 
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were obtained against him; aud the question in the cause was whether 
they were to come in, wider the deed, and be paid in an average with 
other creditors, or be preferred as judgment creditors. It was held that 
the deed was fraudulent as to the creditors by judgment, because the 
power to mortgage and charge what sums he saw fit was a power to 
charge to the full value of the estate, so as to amount in effect to a power 
-of revocation. That decision in reference to creditors is in the spirit of 
the clause of the St. 27 Eliz., ¢ 4, which makes void against pur- 
chasers a previous conveyance with power in the grantor to revoke, alter, 
or determine it, although he had not revoked it before the second con- 
veyance. Of this statute Lord Coke says, in Twine's case, 38 Rep., 88a, 
that it made voluntary deeds, made with power of revocation, as to pur- 
chasers, in equal degree with conveyances made bv traud and 

covin to defraud purchasers. And in 82b he lays it down that if (208) 
A. reserve to himself a power of revoeation, with the assent of B., 

and afterwards A. bargain and sell the land to another, this bargain 
aud sale is good within the remedy of the act; for otherwise the good 
provision of the act, by a small addition, an evil mvention, would be 
defeated. This last observation 1s, probably, to be understood with some 
qualification; for where the power of revocation is not absolute, but 
clogged with a condition that is not illusory, the deed would not seem 
to be more within the reason than the words of the statute. Thus, im 
Willis +, Martin, + Term, 39, it seems to be yielded on all hands that a 
settlement with power to the settler to revoke, and the trustees to sell the 
estate, so as the purchase should be paid to the trustee and invested in 
other lands to the same uses, would be good, going clearly upon the ground 
that there could be no benefit to the settler under the power, since he was 
not to get the mouey, but the trustee was interposed to take the money 
for the benefit of others. and therefore was not a mere color. But if the 
condition be but colorable, so that the power is in fact tantamount to a 
power of revocation, it will, however veiled by artifice, make the deed 
void as to a purchaser. Thus, in Lavender v. Bluchstone, 2 Ley., 146, 
A. was indebted £4.000, for which T. L., his father-in-law, was lus surety, 
and at the instance of T. L. he levied a fine to two persons in fee, in 
trust at the request of T. T.., to sell any of the land and pav those debts 
or any others for which T. L. should be bound for A.; then, to pay all 
such debts of A. as were then due, and should be certified by .A. and his 
ereditors by a certain day; and then, upon ulterior trusts, not necessary 
to be noticed at present, with a proviso (amongst others) that, with the 
consent of the father-in-law, T. L.. and one R. L., the said A. might 
make leases for any part of the Jands for anv number of years, with or 
without rent. .A. and the trustees sold and conveyed land to the value 
of £12,000, and therewith debts were paid; then A. alone sold other 
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(209) lands of £400 per an. and conveyed them, and the purchaser 

held them many years without disturbance, and then mortgaged 
the residue of the land; and upon a trial at bar of an ejectment between 
the mortgagee and one claiming under the fine, the jury found for the 
mortgagee under the direction of the court, for these reasons: The con- 
tinuing In possession and the sale of £400 per an. by himself solely, 
while the trustees joined in the sale of the other part, was a badge of 
fraud; secondly, the proviso to make loans for any term without rent, 
with consent of the trustees, put it in his power to defeat the whole set- 
tlement, and those were trustees of his own voluntary nomination. This 
case presents several points for observation material to that now before 
the Court. One is, that the first reason must have been one left to the 
jury, since the circumstances on which it rests are stated to be badges, 
and but badges, of fraud. Another is, that the next was probably left 
to the jurv also, as the court could not know the trustees (whose consent 
was required) were the mere agents of the settler, put into the deed to 
help on his views, and not to check him when about acting to the preju- 
dice of the creditors. But if that was not so, and the court directed the 
jury to find the deed fraudulent, as coming within the St. 27 Eliz, it 
must have been on the ground that the power to lease without rent, 
under any restriction as to consent of others, must have been inserted 
with a view solely to the personal advantage of the settler getting heavy 
fines, which would go into his own pocket, instead of rents, which would 
go to those to whom the estate would go under the settlement, still having 
respect to the benefit provided in the conveyance for the grantor. But 
the most apposite fact to our present purpose is, that one of the uses of 
the fine is precisely of the same character with the clause in this deed 
on which 1t 1s impeached; and so far from having been deemed a fraud 
per se, which avoided the conveyance in law, it was not even noticed to 
the jury as one of the badges or evidences of fraud to be considered by 
them. The provision alluded to is that before mentioned, secondly—that 
is to say, “in trust to pay such debts of A. as were then due and should 
be certified by A. and his creditors within a time limited.” It is not, 

therefore, the mere fact that the appropriation of the trust fund 
(210) may be changed, or that the debtor may modify the appropriation 

by letting in other creditors existing at the time, that converts the 
power to do those acts into a fraudulent power of revocation, either 
literally or substantially. The true principle is, that if it appear ex- 
pressly to be for the benefit of the grantor, as every general power of 
revocation must be, or to be a contrivance designed for that end, although 
covered by some form. with a view to conceal that end, then it is fraudu- 
lent under the statute, but otherwise there must be a purpose actually to 
deceive found by the jury. In Griffin vr. Stanhope, Cro. Jac., 455, there 
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was a lease to one, in trust for the lessor’s wife (in pursuance of a promise 
before marriage, with a provision endorsed, that the intent was that when 
there should be a jointure of £1,000 per an. settled upon her the lease 
should be void), and it was contended to be fraudulent, because by the 
proviso it was to determine at the party’s will. But the court held other- 
wise, and took this difference: That when loans are made with a proviso 
that if the lessor pay ten shillings, that the loan should be void, it is 
apparent that the sum is not the value of the land, but only limited as a 
power of revocation, and therefore void. But if the proviso be that if 
the lessor pay £1,000, then the lease shall be void, this 1s not fraudulent, 
but the lease shall be good against the purchaser if the money be not 
paid thereon; for, in truth, this last is but a common mortgage, and the 
sum is not colorable barely. But in Jenkins r. Keymis, 1 Leo., 180, it 
was held, upon a special verdict, that a settlement with a power to the 
settler to charge the sum of £1,000 on a large estate was not void, because 
“it 1s not a power within the words of the statute (it being a particular 
sum) to revoke, determine or alter the estate; and no fraud being found, 
they (the court) could not adjudge the conveyance fraudulent. 
Applving the principles of these cases to the present, it seems clear 
that the court cannot pronounce the deed fraudulent. We assume that, 
upon its true construction, the clause does not provide for any but the 
scheduled sureties, except at the clection and upon the appoint- 
ment of Spruill. But we think it does not give him fraudulently (211) 
an widue control over the fund. There is no uncertainty as to the 
persons to take benefit for an utreasonable time; at least, not obviously 
so. From the nature of the power, he must have executed it at or before 
the time of sale and distribution of the proceeds among the scheduled 
debts, so that the creditors could not be long tied up. In terms, it is not 
a provision or a power to make a provision for himself or any volunteer 
under him, but for a directly opposite end. In any event, all the property 
is gone from him forever. But in parting from it he reserves the power 
of doing equal justice to all his sureties, as well those he could not then 
enumerate as those he had specified. If that was really the purpose, it 
was one of the soundest morality, placing all having the same meritorions 
claims on him on the same footing; and if the creditors and sureties who 
procured him to execute the deed were satisfied with it, no other person 
can object, as the value of the estates is far less than the scheduled debts. 
It is not a power by which, apparently, he can take benefit indirectly ; 
for he cannot gain credit and contract new debts on the faith of the 
power, since it is expressly restricted to those existing at the execution 
of the deed. Jt only gives the debtor the power of doing thereafter what 
he ought to have done then. It is said that such a power mav be, never- 
theless, used to the debtor’s advantage, as the means of bargaining with 
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the different sets of creditors to exclude or admit those not mentioned 
in the deed. We suppose an appointment from anv such consideration 
would be an illusory execution of the power, and therefore disregarded. 
The act would be a fraud on the power, and not the power a fraud on 
creditors. But admit that such a dishonest exercise of the power could 
be sustained, vet it would only be true that such a power is equivocal 
and may be used to bad as well as to good ends. Therefore, it follows 
that 1t is fit a jury should say whether the purpose of inserting it in the 
deed was the good one expressed in it, or the bad one imputed to 11, and 

to which perhaps it may be abused. The susceptibility of such 
(212) abuse is not a ground on which the court can say conclusively it 

it fraudulent in law, but only a cause of suspicion and argument 
of fraud to be weighed by a jury. If an insolvent father makes a gift 
to his son, the law, as Lord Cole says, intends a trust between them—— 
that is, that the donee would, in consideration of such a gift freely made, 
and also in consideration of nature, relieve his father and not see him 
want who had made such a gift to him. Therefore, the law pronounces 
that conveyance fraudulent. But if an insolvent father owe a debt justly 
to his son, and make an assignment to secure or pay the same, although 
it 1s evident that there is great danger of the abuse of the power of 
debtors to give preferences among creditors, and it 1s not only possible, 
but highly probable, that the father thus preferred his son because he 
knew that ‘in consideration of nature” the son would be disposed to 
relieve him, and therefore he thus secured to him the means of doing it 
by paying him and leaving all others unpaid, vet the court cannot pro- 
nounce such a transaction a fraud, but must submit it to the jury to say, 
from that and other attending circumstances, such as the father’s retain- 
ing possession or enjoying other bounties from the son, whether the 
intent was bona fide to pay the son, or under pretense of that to provide 
for the father himself. In such a case, and in the one before the Court, 
to use the language in Jenkins v. Keymiss. no fraud being found, the 
Court cannot adjudge the convevance fraudulent. There is nothing here 
to excite a suspicion of actual fraud. The argument against the deed 
arises from the abuse that might be made by the debtor in holding him- 
self up to be bribed bv the ereditors. But what could he make by admit- 
ting or excluding a petty sum of $80, when the scheduled debts amount 
to $30,000 or $40,000% The particular circumstances of this case show 
how unreasonable the rule would be which sternly pronounced the deed 
void, when no actual fraud was intended, but quite the contrary. The 
argument against the deed consisted of general reasoning, without an 
adjudication to sustain it. We think, however, the principle is the other 
way, and that where there is an apparent good purpose it is not to be 
presumed bad without some proof. Besides which, Larender v. Black- 
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stone, supra, is direetly in point, as there one of the trusts was (213) 
similar to that in this deed, and it was not even contended that it 
was a badge of fraud, though there were several others on which the fine 
was found to be fraudulent. 

Prr CurraM. Judgment affirmed. 


Cited: Hardy.v. Skinner, B1 N. C., 194; Young v. Booe, 33 N. C., 350; 


Ingram v. Kirkpatrick, 44 N. C., 471; Gilmer v. Karnhardt, 46 N. C., 
560; Blalock v. Mfg. Co., 110 N. C., 107. 


Hon. Wiiriaw Gastron, one of the judges of this Court, died 23 Jan- 
uary, 1844, during the term of the Court, in the 66th year of his age. 
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IN THE SUPREME COURT OF NORTH CAROLINA. 


Tuerspay, 25 January, 1844. 


On the opening of the Court, the Attorney General rose and said: 

The request of my brethren in attendance at this term makes it my 
duty to inform your Honors of their proceedings, on hearing, to them, 
the afflicting intelugence of the death of the Hon. Wirz1am Gastron, 
your associate on the bench of the Supreme Court of the State, and to 
ask that the same may be placed on the minutes of the Court. 

Jungr Gaston, at the meeting of the Court, had every appearance of 
health, giving to the community a confident expectation that his services 
would be prolonged yet for many years. Our hopes are at an end; the 
calamity is sudden, unexpected, overwhelming! It hath pleased a merci- 
ful Providence to cut short his existence. On Tuesday Jupcr Gaston 
came into Court, in health, went through a case requiring close and con- 
stant application. His notes demonstrate his attention. At the usual 
hour the Court adjourned. At § o’clock in the evening of that day his 
death was announced, the members of the bar and the officers of the 
Court, except a few, not having heard of his illness. 

I cannot speak of Juper Gastron as he deserves to be spoken of. His 
eulogy is on the lips of the whole country. The foree of his example will 
perpetuate his praise. 

The ways of Heaven, how unsearchable are they! To teach us our 
nothingness, as well to wean us from life, our most useful citizens, our 
nearest relations and our dearest friends are snatched away, impclling 
us to rely only on Him who pervadeth and sustaineth all things. 

You, sir, know (addressing himself to the Chief Justice) the manner 
of his death. Sorrow often produces its consolation. I was present 
when Jcpcr Gastron died. That he lived constantly mindful of the 
grave I have no doubt. The evening before he departed this life, in 
conversation with a friend, he mentioned that death had to him no ter- 
rors—that the years he had numbered were but so many steps in the 
completion of the journey assigned him by his Master, and that he 
rejoiced that his armor would soon be put off. Up to the moment of his 
dissolution, his mind was cheerful. Entertaining and instructing his 
friends on moral subjects, his last sentence impressed upon them the 
absolute necessity, to enable us to be either useful here or happy here- 
after, of an abiding belief in a Being, present everywhere, knowing the 
intent and understanding the imagination of the heart—who is Almighty, 
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bringing man into judgment after death, rewarding him for his deeds. 
Before his voice had died on the ear, “he was not”! ‘He has gone to 
his rest !” 

The Attorney General then presented and read the following: 

At a meeting of the members of the bar of the Supreme Court of 
North Carolina, held at the court-room in the Capitol, on Wednesday, 
24 January, 1844: 

On motion of Mr, Henry, the Hon. Wilham A, Graham was called to 
the chair, and Charles Maulv, Esq., appointed secretary. The chairman 
announced that the mecting was called in consequence of the sudden 
death, on the evening of vesterday, of the Honorasre Winriau Gaston, 
one of the judges of the Court, and to take such action as this melancholy 
event rendered proper. And thereupon, on motion of the Hon. Mr. 
Strange, Mr. Badger, Mr. Henrv, Mr. Manly, Mr. Bryan. and Mr. 
Mordecai were appointed a committee to consider and veport to the 
meeting the action proper to be taken thereon. Mr. Badger subsequently 
reported from the committee the following preamble and resolutions: 

This meeting of the members of the bar of the Supreme Court have 
learned with profound grief the melancholy and totally unexpected be- 
reavement which the Court and the country have sustained in the death 
of the Hox. Wirutrane Gaston. Struck down certainly by the hand of 
God in the midst of his judicial labors—dving, as he had hved. in the 
enlightened and devoted service of his country, endued by learnimg and 
adorned by eloquence, with their choicest gifts, ennobled by that pnre 
integrity and that firm and undeviating pursuit of right which only an 
ardent and animating religious faith can bestow and adequately sustain, 
and endeared to the hearts of all that knew him by those virtues which 
diffuse over the social circle all that is cheerful, refined and benevolent, 
he has left behind him a rare and happy memory, dear alike to his 
brethren, his friends and his country. 

While we are conscious of our inability adequately to express our feel- 
ings on this mournful oceasion, it 1s vet in some degree consolatory to 
offer to the memory of our beloved and venerated friend the usual tribute 
of affection and respect. Theretore, 

Resolved, That in the death of the Tlox, Wirttam Gaston, late judge 
of the Supreme Court, the bench, the bar, and the whole people of North 
Carolina have sustained a loss which can neither be supplied nor tor- 
gotten. 

Resolved. That the members of this meeting will wear, and that thev 
recommend to their professional brethren throughout the State to wear, 
the usual badge of mourning for 30 davs. 

Resolved, That the surviving judges be respectfully requested to attend, 
and that the members of the bar will attend, the funeral of the deceased. 
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Resolved, That the Chief Justice be respectfully requested to transmit 
a copy of these proceedings to the family of the deceased, and to express 
to them the sincere condolence of the members of the meeting in the loss 
they have sustained. 

fesolved, That the Attorney General be requested to present these pro- 
ceedings to the Supreme Court at their next meeting, and request that 
they be entered upon the minutes of the Court. 

And the said preamble and resolutions, having been read, were unani- 
mously adopted, and the meeting adjourned. 

Wirriam A. Granano, Chairman. 
Cuaries Manry, Secretary. 


Whereupon, Chiet Justice Ruffin, on behalf of the Court, responded: 

The Court unites with the bar in lamenting the calamity which has 
fallen on us, and is ready to concur in whatever may honor the memory 
of our deceased brother, or express a sympathy with his bereaved familv. 

The loss, indeed, is that of the whole country, and it will doubtless be 
deeply felt and deeply deplored by the whole country. But to us, who 
have been connected with him here, it 1s peculiarly severe. 

Having been closely associated in private intercourse, and in the dis- 
charge of a common pubhe duty, for the last ten vears, we have had the 
best means of knowing and appreciating his personal virtues, his abilities, 
his attainments, and judicial services. 

We know that he was, indeed, a good man and a great judge. 

His assistance in the discharge of our official duties is cheerfully and 
gratefully acknowledged by us who have survived him. In our opinion, 
his worth as a minister of justice and expounder of the laws was inesti- 
mable, and we feel that as a personal friend his loss cannot be supphed. 
The Court directs the proceedings of the bar to be entered on the 
minutes, and will in other respects comply with the requests expressed 
in them. 

The Court then adjourned. 

E. B. Freemay, Clerk. 
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GEORGE STAPLES vy. ARTHUR 8. MOORING. 


Where an appeal from a Superior to the Supreme Court has not been filed in 
proper time, a certiorari will not be granted, unless it be applied for at the 
term when the appeal should have been filed. 


Biggs, for the defendant, moved for a certiorari upon the following 
petition and affidavits: 


GroRGE STAPLES 
v, 
Arruur S. Moortra. 


To the Honorable the Judges of the Supreme 
Court of North Carolina. * 


The petition of Arthur S. Mooring, defendant in the above-named 
nase, sShoweth: That at the Fall Term, 1843, of Beavrorr, a suit was 
tried, in which George Staples was plaintiff aud vour petitioner defend- 
ant; that the case was decided, upon a point of law raised in the case, 
against your petitioner, and that he prayed for and obtained an appeal 
to the Supreme Court, and gave bond as required by law. The case was 
made up by his Honor, and your petitioner 1s informed that the tran- 
script was prepared by the clerk of Beaufort shortly after the term of 
the said court, and in sufficient time to reach Raleigh before the sitting 
of the Supreme Court, and was mailed by him, directed to the Clerk of 
the Supreme Court, at Raleigh. 

Your petitioner further shows that he supposed the record of (216) 
the suit had been received by the Clerk of the Supreme Court and 
the suit docketed, nor did he know to the contrary until some short time 
ago, and after the adjournment of the Supreme Court; that your peti- 
tioner, while the Supreme Court was in session, wrote to the Clerk of the 
Supreme Court relative to the said stit, but received no answer. Your 
petitioner further shows that he is desirous of having the suit tried and 
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the question settled by the Supreme Court. He therefore prays vour 
Tlonors for a writ of certiorar?, directed to the Clerk of Beaufort Supe- 
rior Court of Law, requiring him to send up a record and transcript of 
the said suit, and also an injunction restraining him from issuing an 
execution upon the said judgment. 

Sworn to 1 May, 1844. 

Francis H. ae , Clerk of the Superior Court of Law for Beaufort, 
maketh oath that at fie Fall Term, 1543, of Beaufort, a suit was feed: 
wherein George Staples was plaintiff and Arthur S. Mooring was defend- 
ant; that under the charge of the judge that the law was with the plain- 
tiff, a verdict and judgment were rendered for the plaintiff, and the 
defcndant prayed for and obtained an appeal to the Supreme Court and 
gave bond as required by law; that the case was made out for the Supreme 
Court by his Honor, aud that in some short time after the term of the 
Superior Court, and in sufficient time for the trauscript to reach Raleigh 
some wecks before the sitting of the Supreme Court, the case was made 
up for the Supreme Court and mailed by the afiiant at the postoffice in 
Washington, N. C., directed to the Clerk of the Supreme Court at 
Raleigh; that this afinitt has been in the habit, ever since he has been 
clerk, of sending in this way the appeals from Beaufort Superior Court 
to the Supreme Court, and they have always before been received in time 
and doeketed. 

Per Crrram. The application for a certiorari comes too late. It 

should, have been made at the term to which the appeal was 
(217) returnable. It was the duty of the party, by himself or attorney, 

to be present at that term to see that his appeal was properly 
filed. Motion refused. 


Cited: Grael v. Vernon, 63 N. C., 78; owerton v. Henderson, 86 
Bee Oe cre 


STATE, TO THE USE OF PETER SUMNEY. v. JOSEPH MAGNESS AND OTHERS. 


Where a suit is brought on a constable’s bond, and it appears the constable was 
appointed by the County Court, it is incumbent on the plaintiff to show that 
the people of the captain’s company had failed to elect a constable, or that 
the person so elected had died or failed to qualify and give bond and 
security, or that there was a tie. The appointment of the court, and of 
course the bond given, are, under any other circumstances, void. 


AppEaL from Ruruerrorp, Extra Term in July, 1848, Dick, J. 
This was an action instituted by the relator against the defendant, 
Magness, as a constable for the vear 1838, and the other defendants as 
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the sureties on his bond for that year; and the breach assigned was the 
failure of the constable to collect a debt placed in his hands for collee- 
tion. The plaintiff, after proving the constable’s receipt, the solvency of 
the debtor therein mentioned, and also proving that the bond declared on 
had been signed and sealed, and delivered by the defendants to the clerk 
of the court, and that the same was produced from the proper files in the 
clerk’s office, exhibited the record of the County Court at January Term, 
1838, in which the following entries appear as a part of the transactions 
of Tuesday of that term: 

“Tuesday, January Court, 1838. Seven justices being present. Satis- 
fied of the ‘orderly good conduct of William T. ., the court granted him a 
heense to retail spirittons liquors at his house for one year, on his pay- 
ing fees and tax. 

“The court drew and elected the following persons to serve as (215) 
jurors of the original panel of the grand and petit jury at the 
next spring Superior Court, to-wit, ete. 

“The court appointed Gabriel Washburn constable for one vear i 
Capt. John G. Eskridge’s company. He gave bond, cte., and he was duly 
sworn, 

“The court appointed Joseph Magness constable for one vear in Capt. 
John Edwards’ company. He gave bond to North Carolina in $4,000, 
with Samuel Magness, Edward Decius, Benjamin Washburn, James 
MeMahon, avd Gabriel Washburn for sureties, and he was then duly 
sworn,” 

The eourt was of opinion that it did not appear from the record that 
seven justices were present when the defendant Magness was appointed a 
constable and gave bond, nor did it appear that there was a vacaney In 
the captain’s company; and in deference to this opimon the plamtitt 
submitted to a nonsult. 

The court having refused a motion to set aside the nonsuit, the plani- 
tiff appealed to the Supreme Court. 


Bynum for plainteff. 
Caldwell for defendant. 


Danie, J. The general power to elect and appoint constables belongs 
to the inhabitants eo each captain’s district, and not to the County Court. 
But should any person elected constable by the people die, or from any 
other cause fail to quality and give bond and security, or should any of 
the eaptain’s companies fail to hold an election, or if there should be a 
tie in the election, then it shall be proper for the County Court, which 
shall next happen (seven justices being present) to supply the vacancy 
occasioned by such failure. The County Court (of seven justices) has 
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power also to determine in all cases of contested elections of constables. 
Rey. Stat., ch. 24. In this case it was not declared by the court, nor does 
it appear in fact that the people had failed to elect a constable in 
(219) Captain Edwards’ company, or that any one of the events men- 
tioned in the act of Assembly had occurred which would give the 
County Court power to fill the vacancy. It was incumbent on the relator 
to show that some one of the events mentioned in the statute had occurred 
to enable the County Court to appoint Magness constable for that dis- 
trict; otherwise, the appointment was void as being an excess of power 
in the County Court. The relator failed in this proof, and the court 
could not help him by any intendment. Therefore, we think the nonsuit 
was properly entered. S. vr. Briggs, 25 N. C., 357. 
Per Cream. Affirmed. 


STATE v. ALEXANDER FISH. 


By an act of Assembly, passed in 1842, a part of the county of Burke and a 
part of the county of Rutherford were constituted a new county, by the 
name of McDowell; and by a supplemental act, jurisdiction of all criminal 
offenses committed in that part of McDowell taken from Burke was given 
to the Superior Court of Burke. But an indictment for a criminal offense, 
alleging it to have been committed in Burke County, cannot be supported 
by evidence showing the offense to have been committed in McDowell after 
the establishment of the latter county. The jurisdiction of the offense is 
given to the Superior Court of Burke, but its locality must be truly averred 
in the indictment. 


AppraL from Berke, Spring Term, 1544, Setile, J. 

The indictment in this case was found in Burke Superior Court at 
Fall Term, 1843, and charged that the defendant “being an evil-disposed 
person and wickedly designing and intending to cheat one Joseph Curtis, 
on 15 May, 1843, with force and arms, in the county aforesaid, did know- 

inpls and designedly, by means of a false token, to-wit, by means 
(220) of a counterfeit 10- cent piece, which the said Mczander well knew 

to be counterfeit, then and there obtain from the said Joseph 
Curtis two pieces of gingerbread, with intent to cheat and defraud the 
said Joseph Curtis, against the form of the statute in such cases made 
and provided, and against the peace and dignity of the State.” Another 
count, substantially the same, was added. On the trial, at the instance 
of the court, the jury found execs that the défendant..; in the county 
of McDowell, formerly a part of the county of Burke, knowingly and 
designedly, by means of the false token charged in the bill of indictment, 
did cheat and defraud Joseph Curtis, named in the bill of indictment, 
of the goods, to-wit, the gingerbread named in the said bill, at the time 
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named in the said bill. Upon which special verdict it was adjudged by 
the court that the defendant, Alexander Fish, was not guilty. 

From which judgment the Solicitor for the State praved an appeal to 
the Supreme Court, which was granted. 


Attorney General for the State. 
W. J. Alexander and Hoke for defendant. 


Rurrin, C. J. By the act of 1842, chap. 10, the county of McDowell 
was established, consisting of territory before forming parts of Ruther- 
ford and Burke counties. By an act (chapter 11) supplemental to the 
former, a County Court is established for the new county, but not a 
Superior Court; and by section 6 it is enacted that all criminal offenses 
committed in that part of McDowell taken from Burke which are 
cognizable in the Superior Court shall be and continue under the juris- 
diction of the Superior Court of Burke. 

The present 1s an indictment found in the Superior Court of Burke, 
for cheating by means of a false token, and it lays the offense to have 
been committed on 15 May in the county of Burke. On the trial it 
appeared that the act was perpetrated on the day mentioned, but that it 
was not in Burke, but in that part of MeDowell which was taken from 
Burke. By the direction of his Honor, these facts were found in 
a special verdict, and thereon judgment was given for the defend- (221) 
ant, from which an appeal was taken by the State. 

The opinion of this Court concurs with that of his Honor. <An indict- 
ment states the place where the offense was committed, to enable the 
court to sec that it is within its jurisdiction. This purpose necessarily 
requires that the place should be truly stated. The jurisdiction of crimes 
is local, and generally the Superior Court of a particular county is 
restricted to offenses committed within that county. When a new county 
is created, crimes thereafter committed therein are not, therefore, cogniz- 
able in the court of any other county, unless the statute should confer 
such new jurisdiction. But it is undoubtedly competent to the Legisla- | 
ture to curtail or enlarge the jurisdiction of courts; and in this case the 
jurisdiction of the Superior Court of Burke is no longer confined to 
offenses committed within Burke, but extended to such as may be com- 
mitted within a certain part of McDowell. That, however, is not be- 
cause the part of Burke which was taken off and now forms a part of 
McDowell remains for this purpose a part of Burke; for, to all intents, 
Burke and McDowell are two distinct counties. But it is because the 
statute says that the Superior Court of Burke shall take cognizance, not 
only of offenses committed in Burke, but also of those committed in 
McDowell, thus giving that court jurisdiction over two counties instead 
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of one. In alleging the place, the indictment ought to be according to 
the fact, as the offense may have been in the one county or the other. 
Both counties are on the same footing precisely, and it is not more 
proper to state in the indictment that an act done in McDowell was 
eomnmutted in Burke than, vice rersa, to lay one committed in Burke as 
having been committed in McDowell. The court has jurisdiction over 
both counties, but the offense cannot be laid in both, but in one of them 
in particular. If it be laid in one, when it was in the other, the act 

alleged and that proved are different, aud the accused must be 
(222) acquitted. 

Per Curran. Affirmed. 


Cited: S.v. Boon, 49 N. C., 465. 


STATE vy. WILLIAM HART. 


Under an act of Assembly, passed in 1842, establishing the county of Union, an 
indictment against citizens of Union pending in Anson Superior Court, at 
the Fall Term, 1848, should have been transferred to the Superior Court 
of Union, though the place where the offense was comiitted was still in 
Anson County. 


AppEaL from an interlocutory order, before Vash, J., at Spring Term, 
1844, of Anson. 

Indictment for assault and battery, in shooting the prosecutor’s slave. 
The offense was committed in what js still the county of Anson, and the 
defendants both hved in what is now the county of Union. The indicé- 
ment was found at Spring Term, 1845. At Fall Term, 1843, the defend- 
ants moved to have the cause removed to the Superior Court of Union 
County, according to the act of Assembly constituting a Superior Court 
of law in that county. The Solicitor for the State opposed the motion, 
and the court at that time declined to decide the question. At Spring 
Term, 1844, the motion for removal was renewed, and the court, being 
of opinion that the jurisdiction of the cause belonged to the Superior 
Court of Union, and not to that of Anson, accordingly ordered it to be 
removed. From this order the Solicitor for the State prayed an appeal, 
which was granted, to the Supreme Court. 


Attorney General for the State. 
No counsel for defendants. 


(223) Rverrr, C. J. In 1842 the Legislature established the county 
of Union, composed of parts of the counties of Mecklenburg and 
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Anson. By a supplemental act (chapter 13) Superior and County 
courts are established therein, and the first term of the former was to 
be in February, 1844. By section % it 1s, among other things, enacted 
“That all indictments and criminal proceedings agalust the citizens of 
Union which shall be pending in the Superior Court of Anson shall be 
transferred trom the Fall Term, 18438, of Anson Superior Court to the 
Superior Court of Union. 

The defendants were indicted in Anson Superior Court, at the term 
which was held on the second Monday of Mareh, 1845, for an assault 
said to have been committed in Anson. Both of the defendants lived in 
Union County, and were citizens thereot at the time of the alleged 
offense, and continually since. At Fall Term, 1848, they moved the 
court, on that ground, that the case should be removed to Union for trial. 
The motion was opposed on behalf of the State, on the ground that the 
place at which the offense was committed was, in fact, not in Union, but 
was still in Anson County. But the court allowed the motion, and the 
Soheitor for the State appealed. 

We think the removal was proper. Although offenses now cominitted 
in Anson by the inhabitants of Union are cognizable in the courts of the 
former county. vet the act is expheit that for offenses committed before 
the Fall Term, 1843, of Anson Superior Court, the proceedings at that 
term pending in that court against the citizens of UCiien should be sent 
from Anson to Union for trial. 

There is no allusion made to the place of the commission of the offense, 
whether in that part of the territory originally forming Anson County 
which should fall into the new county, or in the part continuing in the 
old one. The residence of the defendants alone determines the jurisdic- 
tion by the plain words of the act. There 1s nothing to authorize, in the 
construction of it, a departure from the obvious import of its 
terms. On the contrary, it was meant for the ease of the citizen (224) 
by allowing him a trial at home. Besides, it might have been an 
object with the Legislature to transter such cases to the new county, 


dockets of Anson, for the disposing of which the ordinary and regular 
terms were found inadequate. 
PER CURIAM. No error. 


STATE y. JESSE FARMER. 

1. Where an indictment for a rape charged that the defendant. “with force and 
arms, ete., In and upon one Mary Ann Taylor, in the peace of the State, 
etc., violently and feloniously did make an assault, and her, the said Mary 
Ann Taylor, then and there, yiolently and against her will. feloniously did 
ravish and carnally know.” the court ¢an and must see with certainty that 
Mary Ann Tavlor was a female, 
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2. It is not necessary, in an indictment for a rape, to state the female ravished 
was of the age of 10 years. 


3. If she be under the age of 10, then that fact should be averred, because 
abusing such a female is made felony by the statute, whether she assented 
to the act or not. 


APPEAL from Bailey, J., at Spring Term, 1844, of Berrie. 
The defendant was tried and convicted upon the folowing indict- 
ment, V1Z.: 


NortTH Carotina—Bertie County—-ss. 
Superior Court of Law, Spring Term, 1844. 


The jurors for the State, upon their oaths, present: That Jesse 
Farmer, late of Bertie County, laborer, on 4 March, 1844, with 
(225) force and arms, in said county, in and upon one Mary Ann Tay- 
lor, in the peace of the State then and there being, violently and 
feloniously, did make an assault, and her, the said Mary Ann Taylor, 
then and there, violently and against her will, feloniously did ravish and 
carnally know, against the form of the statute in such cases made and 
provided, and against the peace and dignity of the State.” 


The jury having found the defendant guilty, he moved in arrest of 
judgment—first, because the bill of indictment did not charge that Marv 
Ann Taylor was a female, and therefore it was defective; secondly, it 
was defective because it did not charge that Mary Ann Taylor was a 
female of the age of 10 years. 

The motion was overruled and sentence of death passed upon the 
defendant. From this judgment he prayed an appeal to the Supreme 
Court, which was granted, without security, it appearing to the satisfac- 
tion of the court, by affidavit made by the said defendant, that he was 
unable to give security. 


-lttorney General for the State. 
No counsel for defendant. 


DanteL, J. This was an indictment for a rape. The first ground 
taken by the prisoner in arrest of judgment, to-wit, “That the bill of 
indictment does not charge that Mary Ann Taylor is a female,” was, we 
think, pr operly overruled by the court. This question came up before us 
in S. v. Terry, 20 N. C., 289, where we decided that the word “her,” 
used in ae indictment, disclosed with sufficient certainty that the person 
stated therein to have been ravished was a female. This indictment 
charges that the prisoner “did make an assault, and her, the said Mary 
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Ann Tavlor, then and there, violently and against her will, feloniously 
did ravish and carnally know.” From the language used, the 
court can and niaust sce with certainty that Mary Ann Tavlor is a (226) 
female. The form of this indictment is agreeable to the one set 
forth in Archbold C. L.. 872. The second ground taken by the prisoner 
in arrest of judgment was that the indictment does not charge thar Mary 
Ann Tavlor was a female of the age of 10 vears or more. This objec- 
tion, we think, was properly overruled by the court. An indictment for 
rape never states the age of the female that has been ravished. If, 
indecd, she be under the age of 10 vears, then it is averred in the indict- 
ment. because (bv force of the statute) abusing such a female is made 
felony. whether she assented to the act or not. 

We have attentively examined the whole of the record in this case, aud 
we are unable to discover any defeet in it. 

Dry CCRIAS. No error. 


Cited: Sv. Johnson, 100 N.C. 496. 


SAMUEL A. LYLE vy. THOMAS WILSON. 


Where money has been collected by a deputy sheriff by virtue of his office, a 
demand on him for the money, and his refusal to pay it. are equivalent to 
a demand and refusal on the part of the sheriff. and will enable the person 
injured to sustain an action against the latter. 


AppraL from Neftle.J.. at Spring Term, 1s44, of Yancey. 

Case agaist the defendant. who was the Sheriff of Yancey County. 
It was proved that one Maleolm MeCurry acted as deputy sheriff under 
the defendant, and by and with his authority and consent, and that while 
he was so acting he received from the plaintiff sundry papers for 
collection. for whieh he gave his official receipt, and it was fur- (227) 
ther proved that the said deputy had collected $90 on the said 
papers, and that a demand had been made on the said deputy before the 
beginning of this suit. The defendant proved that he had refused to 
take the papers which his deputy had received, when offered to lim by 
an agent of the plaintiff. but that the plamtiff knew nothing of his 
refusal. 

Upon the foregoing facts the jury returned a verdict in favor of the 
plaintiff for $90, the amount actually collected by the deputy, subject to 
the opinion of the court upon the following points reserved, to-wit, 
whether the sheriff was Hable to the plaintiff in an action on the case 
for the acts of his deputy, and if he were, was he so liable until after a 
demand was made upon the sheriff himself ¢ 
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His Honor was of opinion that the action was properly brought, but 
that a demand should have been made upon the sheriff himself before he 
could be held lable for the conduct of his deputy in failing to pay over 
the money collected. Upon consideration of which, the verdict was set 
aside and a nonsuit entered, from which judgment the plaintiff appealed 
to the Supreme Court. 


J. H. Bryan for plainteff. 
W. J. Alexander for defendant. 


DanieL, J. This is an action on the case against the defendant, the 
Sheriff of Yancey, tried on the general issue. The plaintiff placed claims 
against certain of his debtors in the hands of the defendant’s deputy. 
The deputy collected of those claims the sum of $90. The plaintiff, 
before the commencement of this suit, demanded of the deputy the 
money, but he did not demand it of the high sheriff. The act of Assem- 
bly declares that whenever a sheriff, by himself or deputy, shall receive 
claims for collection, it shall be his duty (as an officer) to collect and 
pay over in like manner as constables are now bound, and in default of 

such duty he shall be liable. And for moneys collected on such 
(228) claims the sheriff and his sureties are liable in like manner as is 

now provided for in the case of moneys collected by sheriff under 
process of law, Rey. Stat., chap. 119, see. 23. The receipt of the money 
by the deputy was, in law, a receipt of the sheriff. The only objection 
taken by the sheriff was that the suit had been brought against him 
before any demand had been made of him. There was a verdict for the 
plaintiff, subject to the opinion of the court upon this poimt. The court, 
afterwards, was of opinion that a demand of the money should have 
been made of the sheriff before the commencement of the action, and 
nonsuited the plaintiff, who thereupon appealed to this Court. 

If there be a nonfeasance or neglect of duty by the under-sheriff, the 
sheriff alone is responsible to the party injured, and the default is a 
matter to be settled between the sheriff and the under-sheriff. Cameron 
v. Reynolds, Cowp., 406; 2 Black. Rep., 882; 3 Wilson, 314; Doug., 40; 
Watson, 33. Upon this demand on the sheriff for the money collected 
by him and then in his hands, it was his duty on behalf of lis principal 
to have paid it to the plaintiff, and for the default in not doing so, the 
defendant is liable to this action. We are therefore of opinion that the 
judgment rendered by the Superior Court must be reversed and a judg- 
ment rendered for the plaintiff for the amount of the verdict, and cost. 

Per Crriam. Reversed. 
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(229) 
WILLIAM TILLY’S Apr. v. JOHN 8S. NORRIS. 


1. A master cannot be made liable for work done for his slave and money lent 
to his slave. 


2. A general license by the master to his slave to make bargains for work to 
be done only for the benefit of the slave, or a license for the slave to bor- 
row money on his own account, will not render the master a debtor to a 
person who should be so inconsiderate as to run up an account with a 
slave thus licensed. 


AppraL from Janly, J.. at Extra Term in January, 1844, of New 
HANoveER. 

clssumpsit. A’ promise by the defendant to pay the plaintiff’s intestate 
$100 for clearing away the ruins of an old building in the town of Wil- 
mington, and a performance of the work by the intestate, were estab- 
lished. But the defendant claimed to be entitled to a set-off, consisting 
of the amowit of an account against a slave of the intestate for work and 
labor rendered to him (the slave), at his request, and money loaned to 
the slave. The legality of this set-off was made to turn upon the mquiry 
whether the manner of the slave’s usual employment Implied a heense 
from the master to him to contract im this ease for the labor and borrow 
the monev in question. In the course of the investigation the plaintiff 
gave in evidence sundry cases in which the master had ratified bargains 
of the slave, such as contracts tor jobs of work, and had claimed the 
benefit of them, and gave im evidence also the master’s declarations, 
going to show @ general Leense to the slave to make bargains to bind him. 
Jn reply to this litter proof, the plaintiff then offered to show declara- 
tions made at other times by the intestate, tending to rebut this pre- 
sumption of a general license, such as his declarations, upon discovering 
the slave’s engagements, that he had used every effort to prevent 
the slave from acting in such matters without his express author- (250) 
ity, aud threats to sue persons for employing lim without his 
perniission, 

The evidence was objected to on the part of the detendant, but admit- 
ted by the court, upon the ground that the declarations of the plaintiff 
having been resorted to by the defendant to establish a state of facts from 
which an agency in the slave might be implied, it was then competent 
for the plaintitf himself to resort to the same sources, to-wit, his own 
declarations. at anv time ante litem motam, for evidence to obviate such 
implication. After instructions to the jury from the court, which were 
not objected to, there was a verdict declaring that there was no set-o/!, ete. 

A rule for a new trial, upon the ground of the admission of improper 
testimony, having been discharged, and judgment rendered tor the plain- 
tiff, the defendant appealed. 

177 


IN THE SUPREME COURT. [26 


STATE v. COWELL. 


No couusel for cither party. 


Danie, J. Lhe aceount rendered, which the defeudant offered as a 
set-off, was for work done for the slave and money lent to the slave. A 
general license by the master to bis slave to make bargains for work to 
be done only for the benefit of the slave, and also a license for the slave 
to borrow money on his own aceount, would not vender the master a 
debtor vo « person who should be so inconsiderate as to run up an account 
with a slave thus lieensed. It would nat be work done or moncy Jent for 
the benefit of the master by the ageney of his slave. We are of opimion 
that the defendant had not offered any evidence tending to establish a 
set-off at the time when the court permitted the plaintiff to give in evi- 
dence the declarations of lus mtestate: theretore, the said declarations 
were immaterial as evidence, and the admission of then by the court 
constituted vo ground for a new tnal. 

Pr Ceram. No error. 


(277) 
SYATE y. THOMAS COWELE axp AMANDA WILLIAMS. 


Where, on au indictment for fornication and adultery, the jury found that rhe 
defendants were guilty of fornication, but not guilty of adultery. the State 
was entitled to judgment. 


Appear from Battle, J. at Spring Term. 1844, of Wines. 
The defendants were tried upon the folowing indictment, to-wit: 


Norte CaroLix .--Wilkes County—ss, 
Superior Court of Law, Spring Term, 1844. 

Lhe jurors for the State, upon their oaths, present: That Thomas 
Cowell, late of the said county, laborer, and Amanda Willams, late of 
the said county, spmster, on 10 Mareh, in the vear aforesaid, and on 
divers other days and times, both before and atter that day, with force 
aud arms, in the said county. unlawfully did bed and cohabit together 
without being lawfully married. and then and there did commit fornieca- 
tion and adultery, against the form of the statute in such case made and 
provided, and against the peace and dignity of the State. 


The jury found the defendants guilty of fornication, but not of adul- 
Leny: 

On motion to the conrt on behalf of the State for judgment against 
the defendants, the court, being of opinion that the verdict of the jury 
amounted to a verdict of aequittal, refused to render the judgment 
praved for. and ordered that the defendants go without day. 
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From this judgment the Solicitor for the State prayed for an appeal 
to the Supreme Court, which was granted. 


Attorney General for the State. 
No counsel for defendants. 


Rurrm, C.J. The Court is of opinion that the State is entitled (232) 
to judgment against the defendants. In ordinary parlance, adul- 
tery is an aggravated species of fornication, both involving an illicit co- 
habitation between the sexes; but the latter is constituted where the par- 
ties are single, or at least one of them, while the former imports a viola- 
tion of the marriage bed. It is true that the signification of the words, 
as generally received, would not be material if it were perceived that they 
were used by the Legislature in a peculiar and different sense-—for 
example, as meaning precisely the same thing, instead of different modi- 
fications of an offense of the same general nature. But the language of 
the Legislature renders it clear that those terms are used in the statute 
according to their common acceptation. The act begins with the words, 
“the crimes” (in the plural number) “of fornication and adultery,” etc., 
and concludes by enacting “that any person convicted of erther of the 
aforesaid offenses shall be fined.” ete. An aequittal of one is therefore 
not necessarily an acquittal of the other, but the parties may be punished 
for that particular grade of the offense of which the jury finds them 
eullty. 

The Superior Court will render judgment on the conviction. 

Per Crriam. Reversed. 


Cited: S. +. Lashley, 84 N. C., 756. 


AMALEK ©. WILLIAMS y. JAMES ©. JOHNSTON. 


A. contracted to deliver B. 280 logs of timber. to be staked in the river, at or. 
near Plymouth, at a place to be designated by C. A. delivered 130 logs and 
staked them at a place so designated. He then gave notice that he would 
have the other logs there on 7 July, if the weather was favorable. On 
7 July the logs were rafted to Plymouth and staked at the same place at 
which the other logs had been staked. No notice was given to B. or his 
agent that the logs were there. Five days afterwards, the logs were lost 
in a violent storm: Held, that this was a sufficient delivery to entitle A. to 
recover the price of the timber. 


AppraL from Pearson, J., at Spring Term, 1844, of Marry. 
This was an action of assumpsit for the price of 280 logs of timber 
sold and delivered. The evidence was: That in May, 1842, Thompson, 
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who was the agent of the defendant at his sawmill in Edenton, and was 
engaged in buying timber on the Roanoke and elsewhere, came to the 
plaintiff’s landing on the river, about 8 miles above Plymouth, and 
offered to buy 280 logs then lying at the landing. Thompson measured 
the timber, marking each log, and offered $5.50 per hundred. The 
plaintiff declined taking that price, but agreed to see Thompson in Eden- 
ton during the next month. Accordingly, in the latter part of that 
month, the plaintiff went to Edenton and agreed to let Thompson have 
the 280 logs at $5.50, as previously measured by him. The timber was 
to be rafted by the plaintiff to Plymouth and staked in the river, at such 
place as Mr. Maitland should designate, as soon as the plaintiff got home. 
The price was to be paid on demand after it was staked. On 1 July the 
plaintiff’s agent arrived at Plymouth with one raft of 131 logs, called 

upon Maitland, who designated the place where the timber should 
(234) be staked, which was accordingly done. By a letter, dated 2 July, 

to Thompson at Edenton, which was received on the 3d, the plain- 
tiff informed Thompson that he had sent down one raft of 131 logs and 
staked it in the river according to contract, and would have another raft 
containing 149 logs, the balance of the lot, there on 7 July, if the weather 
was favorable. On 5 July the plaintiff wrote to Maitland, informing 
him that he would send the balance of the timber in a day or two. Mait- 
land forwarded this letter to Thompson, who received it on the 7th. On 
the 7th the plaintiff’s agent arrived at Plymouth with the 149 logs and 
staked them alongside the other 131. On the 11th Thompson wrote to 
the plaintiff, informing him that he had.sent Captain Halsey for the 
timber; that he had given Halsey the money to be paid to the plaintiff 
if he was in Plymouth; if not, to be left with Maitland for him if the 
timber was at Plymouth, as he hoped it was, and stating the amount. On 
the morning of the 12th Halsey arrived at Plymouth. A storm was then 
setting in, and by 3 o’clock in the evening was so violent as to do great 
damage to the shipping and wharves and carrying off all timber in the 
river, among the rest the lot in question. 

The defendant’s counsel insisted that the timber was destroyed before 
the property vested, contending, first, that as the bargain was for 280 
logs, the delivery of 131 was not a compliance, so as to make him liable 
for that number unless the whole was delivered; secondly, that as the 
defendant had no notice of the fact that the 149 logs were at the place, 
and as Maitland had not been called on to designate the place where they 
were to be staked, there was not, in law, a delivery, so as to vest the 
property. | 

The court was of opinion that, taking the facts as stated, the property 
had vested in the defendant, and he must bear the loss. The first position 
assumed by the defendant’s counsel was correct. The contract being 
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entire, a delivery of part was not sufficient. The second position (235) 
was not correct. When, by the terms of a contract, the place and 
time are fixed, no notice is necessary. If the vendor has the property at 
the place at the time, the property vests in the vendee, and may be left 
and the price claimed. In this case the place was some point in the river 
at Plymouth to be designated by Maitland. It was designated by Mait- 
land. It was designated when the first raft arrived, and the plaintiff was 
right in taking it for granted that the other raft was to be staked at the 

same place, in the absence of any directions to the contrary, so as to have 
the whole lot together, The time being uncertain, the plaintiff was bound 
to give the defendant notice; but as to the first raft, sufficient notice was 
admitted. As to the second ratt, the letter informing the defendant that 
the first had arrived and the other would be there on the 7th if the 
weather was favorable, and the letter directed to Maitland on the 5th, 
saving the balanee would be down in a day or two, with the fact that it 
was down on the 7th, was sufielent notice. Notice being vecessary 
merely to fix the time, there was no reason why it might not be given 
before the article reached the place, and the vendor was not required, as 
contended by the defendant’s counsel, to wait until the article got there, 
and then give notice. If the puichanes had sent his boat, and the raft 
had not arrived, he would have been entitled to damages. To require 
notice after the delivery, if the vendee lived at a distance, would put the 
vendor to the unnecessary trouble and risk of keeping the article in the 
river, as in this case, until the vendee received it and had time to come. 
Notice being given on the 3d, the property vested, at all events, prior to 
the storm, which took place on the 12th, up to which time the timber was 
secure. 

The jury found a verdict for the plaintiff, and a new trial having been 
refused and judgment rendered according to the verdict, the defendant 
appealed, 


Biggs for plaintyff. 
Badger and Iredell for defendant. 


Danzer, J. First, the time when the plaintiff was to have the (236) 
280 logs of timber at Plymouth was not stated in the contract. 
The law. therefore, required him to have them there at a reasonable 
time. The entire number of logs were there and staked on 7 July, 1842. 
Four davs thereafter, the defendant dispatched a vessel for that place 
for the timber; he therefore never pretended to repudiate the contract on 
the ground that the plaintiff had vot sent the logs at a reasonable time; 
nor, as we think, had he a right to have done so on that ground. Secondly, 
the defendant contends that the second raft of logs was staked in the river 
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at Plymouth at a place which had not been designated by Maitland, and 
that he was not hable to pay for any of the logs until the whole had 
been staked in the river at that place, which Maitland should designate, 
agreeably to the terms of the contract. It appears from the case that, 
on. the arrival of the first raft, Maitland (who was agent for that pur- 
pose) did designate the place in the river where the logs were to be staked 
and fastened; he gave no notice at that time of any other place where he 
wished the logs to be staked. He did not designate several places for the 
different parcels, but designated the place where all the logs were staked, 
and at that place the platutiff delivered and staked them, and in so doing 
acted rightly. ‘Thirdly, it is said that the notice, on 3 July, given to the 
defendant’s agent at Edenton, that the entire number of logs would be 
at Plymouth on the 7th of the same month, was coupled with a condition, 
to-wit, “if the weather was favorable,” and that this condition rendered 
the “aie notiee a nullity; and, also, 1t Is satd that the second notice, 
which came through the hands of Maitland, dated the 5th and received 
on 7 July, 1842, was too indefinite, as it only stated that the residue of 
the entire number of logs specified in the contract would be started to 
Plymouth “in a day or two,” and that the defendant’s agent at Edenton 
was, In consequence thereof, left im doubt, even up to the 11th day of 

July, whether the whole of the logs were at Plymouth or not. The 
(257) answer to these argumeuts, we think, is, that there was no evi- 

dence offered that the weather in the intermediate time was 
wifavorable for rafting the timber, and that the Edenton agent had not 
a reasonable ground to doubt that the entire lot of timber would be at 
Plymouth on 7 July. We know no authority compelling the plaintiff, 
first, to stake and then give notice to the defendant. But even if the 
notices to Thompson were lable to the objeetion taken, we think they 
wold be removed by the conduet of the defendant’s agent. He did not 
decline acting on the notices, nor find fault in any manner with them. 
On the contrary, he treated them as proper, and proceeded as if the 
property in the timber had vested in the defendant by the staking it in 
the river at Plvmouth, so as not to be carried off by the ordinary current ; 
for, on 11 July, he actually sent for the timber, and at the same time he 
wrote to the plaintiff that he had done so, and had sent the money for it, 
to be paid to the plaintiff, 1f in Plymouth, or if not, to be left with May. 
Maitland for him, prorided the timber was at Plymouth, as he hoped it 
was. Thus, the only thing the party then required was that the timber 
should have been brought to Plymouth and there made fast. No further 
notice was required; no further act on the part of the plaintiff was 
deemed necessary. Mr. Thompson considered himself authorized at once 
to take the timber if he found it in the river upon the arrival of the 


vessel. The plaintiff, then, had left the Jogs for the defendant, and to be 
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taken by lim at his will, and the defendant’s agent deemed himself ent1- 
tled to take the logs without further delivery or direction from the plaim- 
tiff. Payment was not necessary to complete the right, for the money was 
not to be due until demand, after staking the timber in the river, The 
parties, therefore, obviously deemed the contract on the part of the plain- 
tiff executed by the staking of the logs in the river, and the defendant’s 
agent sent for them as being his property, if there, and they were so 
found, The defendant’s vessel had arrived in the port of Ply- 
mouth to take away the timber on the morning of 12 July; the (238) 
timber, all marked and measured, was then ready to be put aboard ; 

a storm arose that day, and by 3 o’clock the timber was lost, in con- 
sequence of the storm. It is a hard ease, but we think that the loss must 
fall on the defendant, as he was then the owner of the property. 

PER CurraM. No error. 


REUBEN FOGGART v. REUBEN BLACKWELLER err 


1. An affirmation at the time of the sale of personal property is a warranty, if 
it appears from the evidence that the defendant did not mean merely to 
express an opinion, but to assert positively the soundness of the article 
sold, and that bidders should, upon the faith of that assertion, bid for the 
article as sound; otherwise, it is not a warranty. 


le 


. What was the intention is a matter of fact to be left to the jury. 


Appran from Pattle, /., at Spring Term, 1844, of Cabarrus. 

Assumpsit on a parol warranty of soundness in the sale of a negro, of 
the name of Matthias. The unsoundness of the negro was proved. This 
negro, together with others, was sold at auction by the defendants as the 
ida nistators of their ee and, as alleged by the plaintiff, when 
each negro was offered by the erier, he was, by the directions of the 
defendants, offered as a sound negro, until they came to one who was 
injured in one of his feet, and him they directed to be sold as unsound, 
which was done. As to the terms or expressions used at the sale, 
there was conflicting testimony. [lis Honor instructed the jurv (259) 
that where a vendor of personal property used the word “war- 
rant,” or “promise,” or any other word or phrase signifying that he 
undertook that the property was sound, it was, in law, a warranty, and 
it would be the duty of the court so to instruct the jury; but where the 
vendor used only words of affirmation that the property was sound, then 
it was a warranty, or not, according to the circumstances of the case, and 
that it was a question of fact for the jury to say whether the parties 
intended a warranty; that if the vendor, in affirming the property to be 
sound, intended only to. express an opinion that it was, leaving it to the 
purchaser to ascertain as best he might whether the property were sound 
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or not, then it was not a warranty; but if the affirmation were made 
under such circumstances as to induce those who heard it to suppose that 
something more than a mere expression of opinion was intended, then 
it would be a warranty. 

The jury found a verdict for the defendants, and the plaintiff’s counsel 
moved for a new trial, for misdirection, insisting that the court ought 
to have instructed the jury that if thev collected the defendants did not 
mean merely to express an opinion, but to assert positively that the negro 
was sound, and that bidders should, upon the faith of that assertion, bid 
for the negroes as sound, then it would amount to a warranty; otherwise, 
not. The court, beheving that the charge was equivalent to that required 
by the plaintiff’s counsel, refused the new trial, and, judgment being 
rendered for the defendants, the plaimtif appealed. 


Caldwell and Hoke for plaintiff. 
Orborne for defendants. 


Nasu, J. We agree with lis Honor that there is no substantial differ- 

ence between what it is alleged the judge ought to have told the jury and 

what in fact he did say to them; and the only question before us 

(240) 1s whether in the instructions so given there was error in law. We 

think there was not. Although the charge was not as precise as 

it might have been, we believe the law has been substantially stated to 
the jury correctly. 

Tt is well settled by numerous adjudications that there is no word or 
set form of words required to constitute a warranty in the sale of per- 
sonal property; but wherever the words used, taken in connection with 
the attendant circumstances, show that {t was a part of the contract 
between the partics that there should be a warranty, they will suffice. 
4 Ad. & E., 478, 31 E. C. L., Pown v. Barkham; 5 B. & A.,. 240, 
TE. C.L,. Shepherd v. Kain; 2 Nev. & Mann., 446, 28 E. C. L., Freeman 
v. Baker. These authorities show that every affirmation, made at the 
time of the sale of personals, is a warranty, provided it appears to have 
been so intended by the parties. A bare affirmation, merely expressive 
of the judgment or opinion of the vendor, will not amount to a war- 
ranty; and the reason is, a warranty subjects the vendor to all losses 
arising from its failure, however innocent he may be; and this responsi- 
bility the law will not throw upon him by imphecation, except as to the 
title of the property. 

As it respects the value or soundness of the article sold, the law implies 
no warranty. The leading case in this State upon the subject of the 
warranty of personals is Hrwin v. Maxwell, 7 N. C., 241. In that case 
the plaintiff asked the defendant if the horse he was about to let him 
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have was sound, to which the latter answered he was. His Honor, Chief 
Justice Taylor, in discussing the subject, says: “To make an affirmation 
at the time of the sale a warranty, it must appear bv evidence to be so 
intended, and not to have been a mere matter of judgment or opinion.” 
In Ayres vr, Parks, 10 N. C., 59, the Court says: “An affirmation at the 
time of the sale is a warranty, provided it appears in evidence to have 
been so intended. Whether it was so intended is a matter of fact to be 
left to the jury.” The last case on this subject is that of Baum v. Ste- 
rens, 24 N.C., 411. In its leading features it strongly resembles 

this. The case states that the defendaut sold at public auction a (241) 
number of negroes, among whom was Jin, the one whose unsound- 

ness was the subject of the suit; that when the negro next to Jim was 
offered, the defendant declared that lie did not warrant that negro, as he 
was unsound; that when Jim was offered, he proclaimed, “Here is a 
voung, likely, healthy negro.” His Honor who tried the cause below, in 
the hurry of the trial, laying out of view the attendant circumstances, 
and looking alone to the words of the defendant, uttered at the moment 
of offering the negro, held that the words did not amount to a warranty. 
His Honor, the Chief Justice, m delivering the opinion of this Court, 
refers to Erwin v. Maxwell, supra, as establishing the true doctrine in 
eases of warranty. In commenting on the case before him, he proceeds, 
after stating the facts of the case, to observe: “It might not perhaps be 
considered as straiming the words beyond their obvious and natural sense, 
taking the whole together, to hold that there was a warranty of the latter 
negro. But, at the least, it is highly probable that the vendor so meant 
to be understood”; and closes by observing, “These, we think, were all 
matters properly belonging to the jury, to whom they should have been 
submitted, with instructions that if they collected the defendant did not 
mean merely to express an opimion, but to assert positively that the negro 
was sound, and that bidders should, upon the faith of that assertion, bid 
for the negro as sound, then it would amount to a warranty; other- 
Wise, not.” 

We hold that the charge of lis Honor below embraces substantially 
the principles adjudicated in the above cases. The principle with which 
the charge closes might have been more clearly expressed, but whatever 
doubt might rest upon it is removed by what precedes it. In a previous 
part of the charge the judge informs the jury that when it is a matter of 
fact for them to decide, before they find there 1s a warranty, they must 
be satisfied the parties so intended. It would be unjust to him, 
and false to the rule of sound construction, to separate the parts (242) 
of a continuous charge and decide upon isolated portions. With 
the facts of the case this Court has nothing to do. Any error into 

185 


IN THE SUPREME COURT. [26 


STATE v. LEDBETTER. 


which the jury may have fallen was under the sole control of his Honor 
below. The judgment rendered below must be affirmed. 
PER Cerra. No error. 


Cited: Henson v. King, 48 N. C., 420; BR. RB. v. Reid, 64 N. C., 158; 
McKinnon v. MeIntosh, 98 N. C., 92; Wrenn v. Morgan, 148 N. C., 105; 
Robertson v. Halton, 156 N. C., 220; Hodges v. Smith, 158 N. C., 260; 
Tomlinson v. Morgan, 166 N. C., 560. 


STATE. to THE USE OF ELIZA JUSTIS, v. GEORGE LEDBETTER. 


1. In proceedings to charge the reputed father of a bastard child, the examina- 
tion of the mother before the justices of the peace must appear on the face 
of the proceedings to have been taken within three years from the birth of 
the child; otherwise, they will he quashed. 


bo 


. If the county court, on motion, refuse to quash the proceedings, the party 
may either appeal or obtain a certiorari from the Superior Court. 


3. Where the defect for which it is moved to quash the proceedings may, con- 
sistently with the truth, be supplied at the instance of the State, it is com- 
petent to allow the necessary amendment. 


AvpEAL from Settle, J., at Spring Term, 1844, of Burxs. 

Proceeding to charge the defendant as the father of a bastard child 
of one Eliza Justis. The examination of the mother, as returned by the 
magistrates, did not purport to have been taken within three years from 
the bith of the clild, and on that ground the defendant, on the return 
of the proceedings, moved the county court to quash them. The motion 
was refused. The defendaut then appealed to the Superior Court, where 
a motion to dismiss the appeal was made and overruled, and it was 

ordered that the proceedings be quashed. From this decision the 
(243) Solicitor for the State appealed to the Supreme Court. 


Attorney General for the State. 


No counsel for defendant. 


Rerrriy, C. J. The opinion of the Court is, that the judgment of the 
Superior Court is right. An order of filiation partakes so much of the 
nature of summary convictions before inferior tribunals as to make it 
necessary that 1¢ should not appear to have been founded on incompetent 
or insufficient proof. If such defect appear upon the proceedings them- 
selves, the order of filiation founded thereon by the county court would 
be quashed by the Superior Court upon a certtorart. That is the course 
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of the common law in England, and consequently might be pursued here. 
An examination is defective which does not appear to have been taken 
within three vears, for that is a requisite prescribed in the statute. It 
follows that the county court is not bound to make an order of filatiou 
upon such an examination, since in the Superior Court it world be set 
aside. But the county court may, and ought. at once, to quash the pro- 
ceedings and leave the party to be procecded against ancw. Tf thar court 
wil do that, the party might submit to an order of fillation in the first 
instanec, and then obtain his cert/amttr/ to quash the order. But we think, 
likewise, a direct appeal from the refusal of the eounty court to quash 
is a convenient and proper method of proceeding. and in conformity with 
our judicial usages. It is a course that has been generally practiced 
here. It cannot be denied that this is a defect on whieh the accused may 
insist, In some form or in some stage of the proceedings. The question, 
therefore, chiefly concerns the mode and period tor dom so. Tt is most 
appropriate that it should be so done as not to compleate this with 
other objections of a ditferent nature. but to put the decision distinetly 
on the defect in point of legality or sutHciency of the examination on 
which the order of filation was made ov moved for, Accordingly, 

the Court held. in S. rn. Carson. 19 N.C. 368, that if the accused, (244) 
after taking an objection to the examination which was errone- 

ously overruled, proceed under the statute to take an issue to the jury, 
whether he be the father of the child or not, the defect 1s waived, or. 
rather, that it might be supplied on the part of the State by other evi- 
denee on the trial of the issue. The verdict upon the issue constitutes 
evidence of the paternity, legally complete. Consequently, the aecused 
is precluded from objecting that if the order had been made betore the 
verdiet. or before he lad asked for the issue on whieh the verdict was 
rendered, it ought to have been quashed as not being sustained by proper 
proof, The ease there was, indeed, fully made out by the testimony of 
the mother on the trial of the issue, and therefore it was sufheient for the 
occasion to say that the proceedings were not rendered erroncous by tie 
defect in the original examination, without deciding whether that exanu- 
nation wowd have been evidence before the jury. and would have been 
sufficient without calling the mother personally, But it has been since 
decided, in S. vr. Robeson, 24 N. C., 46, that upon the trial of an issne 
taken by the accused, advantage cannot be taken of the defect that the 
examination does not state it to have been taken withm three vears, but 
that it is, notwithstanding, competent evidence, and, of course, prima 
facie evidence to the jury, according to the act. This conclusion was 
considered as resulting fron. two considerations. One was, that 1t was 
necessary, in order to prevent surprise on the trial of the issue. The 
other, that it deprived the accused of no advantage, masmuch as, 1f he 
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chose to rely on the objection, he might have taken it by way of a pre- 
vious motion to quash, or by declining the issue he would still be entitled 
to a certvorart to quash. The act did not mean to compel the accused to 
put his case upon an issue as to the truth of the charge as it might be 
bound by a jury. This is an additional privilege and security for 
(245) the accused, leaving it still open for him to ask, in apt time and 
order, that the proceedings should be quashed for intrinsic defects. 
If, indeed, the supposed father moves the county court to quash for any 
defect which may consistently with the truth be supplied at the instance 
of the State, it is competent to allow the necessary amendment. But here 
no motion of that sort was made, and there is no ground for supposing 
that, in point of fact, this examination was taken within three years 
after the birth of the child. As it stands, the examination is insufficient, 
and therefore the proceedings were rightly quashed. 
Per Curiam. Affirmed. 


Cited: S. v. Ledbetter, post, 246; S. v. Thomas, 27 N. C., 368; S. v. 
Lee, 29 N. C., 267; S. v. Long, 31 N. C., 490; S. v. Higgins, 72 N. C., 
227; S. vr. Ingram, 85 N. C., 516. 


STATE, To THE USE OF SUSANNAH JUSTIS, v. GEORGE LEDBETTER. 


In the case of a proceeding against a putative father of a bastard child, an 
examination of the mother, which does not appear to have been taken on 
oath, is radically defective, and the proceedings should be quashed. 


AvrreaL from Settle, J., at Spring Term, 1844, of Burxe. 

This was a proceeding to charge the defendant as father of a bastard 
child of one Susannah Justis. The examination of the mother did not 
purport to have been on oath, nor to have been taken within three years 
after the birth of the child. The defendant was bound to the county 
court, and he appeared and moved that the proceedings should be 
quashed. That was refused, and he appealed to the Superior Court, 
where the motion was allowed, and therefrom the Solicitor for the State 
appealed. 


(246) clttorney General for the State. 
Vo counsel for defendant. 


Rurriy, C. J. In 8. +. Ledbetter, ante, 242, we have given our reasons 
for affirming a similar judgment quashing proceedings in_ bastardy 
where the examination did not appear to have been taken in due time. 
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The present is still a stronger case, sce it is unquestionable that an 
examination not appearing to have been taken on oath is radically de- 
fective. 

Per Cvurram. Affirmed. 


THE STATE y. JAMES HART. 


1, A person is indictable for buying from or selling to a slave, on his own 
account. even if the owner of the slave has given his permission for that 
purpose, unless that permission be in writing. 


to 


. An authority cannot be given by any person to the slave of another to sell 
an article, though that article be the property of the person giving the 
permission. 


o9 


Where an indictment charges both a selling by a slave and a selling to a 
slave in the same count, advantage cannot be taken of this, though not 
strictly proper, by a motion in arrest of judgment. After trial, at least, 
such a defect in form is cured by our statute of amendment (Rey. Stat., 
chap. 35, sec. 12. 


APPEAL from Pearson, J., at Spring Term, 1844, of NorrHamproy. 

The defendant was indicted in one account for trading with a slave, 
by buying from a pareel of cotton and by selling to him spirituous 
liquors, for which the slave had no permission in writing from his owner 
or manager. 

On the trial the case was, that one Kee, in whose service the (247) 
slave in question was, suspected that the defendant induced the 
slave to steal his cotton, and traded with him for it; and, with the view 
of detecting the defendant, Kee directed the slave, on a particular night, 
to take a bag of cotton to the defendant’s house and see if he would trade 
for it. and he requested two white persons to wateh the defendant’s house, 
in order to prove the trading. if it should take place. As directed, the 
slave took a bag. of cotton, and he also took an empty jug to the defend- 
ant’s house, about two hours before dav, in a very dark mght. The two 
persons whom Kee had engaged to watch saw the negro within about 
30 vards of the house, with the bag of cotton and jug. At that place 
those persons stood, and then they saw the negro go up to the house, and 
heard him call the defendant two or three times, when the door was 
opened by some person, but it was so dark that they could not distin- 
etish persons at that distance. After a short time the slave returned to 
the men, who were watching, with his bag empty and with about one 
quart of spirits in his jug. 

Upon this evidence the counsel for the prisoner insisted that as the 
trading with the slave was with the privy and consent of the owner of 
the cotton, the defendant éould not be convicted, But the court, leaving 
it to the jury to find whether the defendant bought the cotton from, and 
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sold the spirits to, the slave, instructed them that, supposing those facts 
to be true, and that the defendant was ignorant that Kee had sent the 
slave, the defendant was guilty, within the meaning of the act of .Assem- 
bly, notwithstanding Kee might have directed the slave to take the cotton, 
us stated by the witnesses. 


(245) Attorney General for the State. 
Badger and Bragg for defendant. 


Rerrvin, ©. J. If the position taken for the defendant were true, it 
would ie "entitle him to an acquittal of the charge of selling to the slave 
spiritiieus Hquors, since the owner gave no consent that the slave might 
buy spirits, but only that he should carry the cotton for sale to the 
defendant. 

But we do not think 1t proper to put the case on that point, since the 
opinion of the Court is, that in relation to the dealing for the cotton also 
the defendant is sali of the offense ercated by ‘ne Legislature. The 
act (ev. Stat., chap. 34, secs. 75 and 77) expressly forbids all trading 
with slaves for ‘the iatiele of ae and many others; and then, by war 
of proviso, it ma ‘sit lawful in the daytime (Sundays exenpied) to buy 
this and some other articles from a slave if he have a permission im 
writing from lis owner or manager to dispose of the same. 

It may be remarked here, in the first place, that according to the 
terms of the instruction prayed for, 1t 1s certainly erroneous, since it puts 
the right of the defendant to an acquittal on the single ground that the 
owner of the article sold by the slave gave lis consent to aie sale, without 
any reference or regard to the circumstance that the owner of the slave 
did or did not give lus consent that his slave might make the sale. 
Clearly, an authority cannot be given by one person to the slave of 
another to sell even the goods of the former, so as to exonerate the pur- 
chaser from the slave fr om the penalties of the law. One of the evils 
of trading with slaves is the temptation to them to leave their owners’ 
service and breaking their natural rest to become mght walkers and 
vagabonds. The permission of the owner or manager is therefore indis- 
pensable to the lawful dealing with a slave for any article whatever. 

In this case, indeed, the owner of the cotton and the owner of 

(249) the slave was the same person, and therefore probably the counsel 
was not more particular as to the terms in which he prayed the 
instruction to the jury. But the Court is of opinion that, even in respect 
to that state of facts, the instructions of his Honor were correct. The 
effect of the construction placed on the act of the defendant would be 
virtually to strike from it the words, “in writing.” Those words consti- 
tute a substantive provision of the statute, and they cannot therefore he 
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disregarded. Although the interest of the owner of the slave is one of the 
matters within the purview of the act, yet it is not the only one. There- 
fore, his consent merely will not authorize a person to trade with his 
slaves. The unlawful trading is punishable both by indictment and by 
a penalty. Even the penalty is not given to the owner, but to anv person 
suing for it—-one-half to his own use and the other half to the wardens 
of the poor. Hence it is obvious that the purpose was not merely to pro- 
tect the owner from practices which tend to diminish the fidelity and 
services of his slave, but also to protect the community from such deal- 
ings with those persons as may probably induce them to commit depre- 
dations upon others as well as their owners, and render their detection 
dificult. The trading with slaves is an acknowledged common mischief. 
Hence, even the consent of the owner in writing is not sufficient to justify 
the trading with a slave for a forbidden article in the night-time. So, if 
the trading be in the daytime, the permission is distinctly required to be 
in writing. The express provision of the act is decisive of the question. 
The poley of the act likewise enforees a literal obedience to it. The 
purposes were to remove all doubt in every ease upon the question of 
fact, whether the owner gave his consent to the particular trading by 
requiring it to be expressed in writing, and nothing short of it, and also 
to facilitate the discovery of any pettv thefts by slaves bv the readier 
tracing of their dealings as specially authorized by a written per- 
mission. It intended to deprive a person trading with a slave of (250) 
all pretext of good motives or of immocent mistake im supposing 

that the slave had the owner’s Jeave, by laying down as a plain rule that 
such license can only be given m writing, which is a warning to all who 
deal with a slave upon any less authority. 

Tt was said, however, in the argument here, that it should have been 
left to the jury to say whether the slave did not inform the defendant 
that his owner had sent lim to sell and buy for lis master, and thenee 
to infer that he dealt with the slave as the agent of the owner and on the 
account of the latter. 

It seems otherwise to the Court. For, assuming that the owner may 
constitute his slave his agent, orally, and that one may deal with the 
slave on the aecount of the master, vet in this case it was not pretended 
on the trial that this was a dealing of that character. No such point was 
made in the defense. The hour and darkness of the night, the quantity 
of eotton, the barter for spirits, and other circumstances so plamly 
pointed to a trading with the slave on his own account, and as for cotton 
which he claimed and disposed of as belonging to himself, and not to 
his owner, that the defendant could hardly have expected a favorable 
finding by the jury on that point; and therefore he did not make it. On 
the contrary, he contended simply that the trading with the slave, even 
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on the slave’s own account, was not criminal because the owner’s oral 
consent made it lawful. His Honor, therefore, did not err in omitting 
to submit to the jury a point of defense which the accused did not set up 
for himself, and especially one to which there was no evidence, but rather 
the contrary. If, in truth, the dealing, in the absence of the owner, pur- 
ported to be for cotton of the slave, or on his (the slave’s) account, as 
we must take it to have been, the Court is of opinion that the most direct 
consent of the owner, whether known or unknown to the party, will not 
justify it unless it be given In writing. We therefore think the convic- 
tlon proper. 

There was then a motion in arrest of judgment, on the ground of 
| duplicity in the indictment, in chargimg both the buying of the 
(251) cotton and the sale of the spirits in the same count. We should 

have more approved of an indictment more direct and simple by 
laying those acts in different counts, and we must express our regret that 
such experiments and departures from established precedents should be 
attempted. But we believe that, although the indictment is not so credit- 
able to the pleader as one would have been that conformed to the prece- 
dents, if is nevertheless substantially sufficient to authorize judgment. 
It is laid down by Mr. Archbold (Crim. Plead., 55) that, at common 
law, it is extremely doubtful if duplicity can be made the subject of a 
motion in arrest of judgment or a writ of error. If so, as a matter of 
form, the defect must certainly be cured by our statute of amendments. 
Rey. Stat., chap. 35, sec. 12. Each charge is here expressed in an intelli- 
- gible and explicit manner, and as the defendant went to trial on it, he is 
bound by the result. The Court therefore perceives no error. 

PER Curiam. No error. 


Cited: S.v. Hyman, 46 N. C., 62; S. +. Honeycutt, 60 N. C., 447. 


ELISHA KING ET AL. v. ELIAS E. CANTREL ET At. 


Where A. gave an absolute bill of sale to B. for a horse, with a parol agreement 
that A. might redeem the horse, the contract was fraudulent and void as 
against the creditors of A.; but if A. subsequently sells the horse to B., 
bona fide and for a valuable consideration, before any lien of the creditors 
attaches, this sale is not affected by the previous fraudulent contract, but 
is valid against the creditors. 


Aprpeat from Settle, J., at Spring Term, 1844, of Hzanprrson. 
Trover, brought to recover a horse. On the trial it was proved 
(252) that a man bv the name of Step, being indebted to the plaintiffs, 
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conveyed to them by a deed of sale the horse in dispute. This deed, 
though absolute on its face, was accompanied by aparol agreement, giv- 
ing to the said Step a right to redeem the horse. The plaintiffs took 
possession, and while so in possession came to a new agreement with 
Step, as thev alleged, for the absolute purchase of, the horse for the sum 
of $100, and produced one witness to prove it. The defendant alleged 
and proved that the said Step was indebted to the defendant Kimzev, 
who had reduced his claim to a judgment before a magistrate and taken 
out an execution against Step, and that he had placed this execution in 
the hands of the other defendant, Cantrel, who was a constable, and who, 
by his direction, levied on the horse in dispute, and sold it as the prop- 
erty of the said Step. It was shown that at the time of the levy the horse 
was in the possession of the plaintiffs, and that it was so after the alleged 
purchase by the plaintiffs from the said Step. On the part of the de- 
fendants it was denied that this uew contract for the absolute sale of the 
horse had ever taken place, and they produced as a witness Step himsclt 
to prove that he offered to let the plaintiffs have the horse for $100, 
which offer they declined, but they expressed a willingness to give $80, 
which sum Step would not take, and that no bargain was in fact made. 

It was admitted by the parties that the bill of sale was, in law, fraudu- 
lent and void as to the creditors of the said Step, but the plaintiffs rested 
their claim to a verdict on the subsequent contract for the purchase of 
the horse. The defendants insisted that, as the original contract between 
Step and the plaintiffs was, as to the creditors of Step, fraudulent and 
void, the subsequent contract, if it did take place, was equally so, but 
they denied that any such contract had been made. Huis Honor instructed 
the jury that if the testimony of Step was beheved by them, the defend- 
ants were entitled to a verdict in their favor. If, however, they believed 
from the evidence of the plaintiffs that the subsequent sale did take place, 
as they alleged, it was a valid sale, and they should give their verdict 
for the plaintiffs. The jury found a verdict for the plaintiffs, and, a new 
trial having been moved for and refused, and judgment pro- 
nounced pursuant to the verdict, the defendants appealed. (253 ) 

No counsel for plainttfts. 

Alexander & IToke for defendants. 


Nasu, J. We see no error in the charge of the judge. The bill of sale 
made by Step to the plaintiffs, being absolute on its face, was, in law, 
fraudulent and void as to the creditors of Step, in consequence of the 
private agreement for the redemption of the horse. But the parties were 
not forbidden to enter into a new contract for the sale of the horse, and, 
if made in good faith and for a valuable consideration, the new contract 
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would not be contaminated by the fraud in the first. It could not give 
a legal existence to the bill of sale, but was in itself valid. Thus where 
securities given upon an usurious loan have been destroyed by mutual 
consent, a promise by the borrower to repay the money borrowed with 
legal interest is binding. Barnes v. Hedley, 2 Taunt., 184. If real prop- 
erty be sold with a view to defeat or delay or hinder the creditors of 
the vendor, as to them, it is fraudulent and void, but between the par- 
ties the deed is binding, and the fraudulent grantee has a title and a 
right to sell; and if he does alienate to a purchaser, ignorant of the 
fraud, for a valuable consideration, the innocent vendee will hold against 
the creditors of the first vendor. Martin v. Cowles, 18 N. C., 29. The 
principles established by the above cases show that although the bill of 
sale was void as against the creditors of Step, vet the subsequent con- 
tract was valid if made in good faith and before the levying of the exe- 
eution by the defendant Cantrel. Such were the instructions of his 
Honor to the jury, in which we think there is 
Pér CcurIamM. No error, 


Cited: shelton ts dlanpton, 25: N. C,, 215; hing +. Trice, 38 N.C., 
572; Saunders r. Lee, 101 N. C., 6. 


(254) 
SARAH HAYS vy. SAMUEL SMITH. 


When a demand is made for payment of an agent who has collected money, 
and he fails to pay, that failure is in law a refusal to pay. so as to entitle 
the principal to his action against the agent. 


APPEAL from Nettle, J., at Spring Term, 1844, of Buncombe. 

Assumpsit. The declaration contained two counts: First, on special 
promise and undertaking, that, im consideration, the plamtiff would 
trust aud confide to the defendant’s care a note for $80 against one 
Newland, he, the defendant, would use ordinary diligence in collecting 
and paving over the same; whereupon the said note was put into his 
hands tor collection, and he had failed. through gross neghgence, to eol- 
lect and pay over the same. The second count was for money had and 
received by the defendant to the plaintiff’s use. Plea, non assumpsit, 

The evidence was that a note against Newland for $80 was put by the 
plaintiff into the hands of the defendant to colleet, and that he wnder- 
took to collect the same, and that he subsequently acknowledged he had 
received $60 of the money. Tt was also in evidence that the defendant 
delivered up this note to the debtor and gave him a receipt for the 
amount, and that he received from Newland a note of one MeCraw for 
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$800, out of which he had collected #640. The plauitiff, by her agent, 
demanded of the defendant the money due to her. He failed to pay it, 
stating that he had not the money by him. | 

The court charged the jury upon the first count that if the defendant 
omitted to collect the debt from Newland, by failing to use such dili- 
gence as a man of common and ordinary prudence would use in the 
management of his own business, then the plaintiff was entitled to 
recover. On the second count, the court charged the jury that if the 
defendant had collected the debt from Newland, or any part of it, 
the plaintiff was entitled to recover such part. And the court (255) 
charged that the demand which was made on the detendant was 
suffiicient.- 

The jury gave a verdict for the plaintiff for the amount of the note 
aud interest. Judgment was rendered accordingly, and the defendant 
appealed. 


Vo counsel for either party. 


Danzret, J. We have examined the whole charge of the judge, and 
it seems to us to be free from any error in law. When the demand was 
made, the defendant, it is true, did not deny the debt, but he failed to 
pay it, and that failure, in law, was a refusal to pay, so as to enable 
the plaintiff to comimence her action. 

The judgment must be affirmed. 

Per Crvriam. No error. 


WILLIAM P. LONG er ats. vy. JOHN NORCOM Er Ats, 

A testator devised certain slaves to three of his daughters and to a ehild (then 
in ventre sa mere), to be divided at a designated period. and then directed. 
“And if either of my daughters or the child which my wife now appears 
pregnant with, as aforesaid, should die, after the division, without lawful 
issue, it is my will that such part should be equally divided hetween my 
wife and my surviving children.” The child afterwards born (a son) died 
after the division and without issue, leaving his mother and two of the 
daughters surviving him: Held, that the limitation over was good as to 
the mother and the two surviving daughters, but that it did not extend to 
the children of one of the daughters who had died before the son. 


Aprkar from Bailey, J.. at Spring Term, 1844, of Pereriwans. (256) 
Debt upon an administration bond executed by the defendant 
Johu Noreom and the other defendants as his sureties for his adminis: 
tration on the estate of William Long, deceased, the execution of which 
was admitted. The breach assigned was the failure to pay the relators 
their respective distributive shares. The evidence established the follow- 
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ing case: In 1817, Thomas Long made his will, and bequeathed several 
slaves to three of his daughters, Mary, Sarah, and Harriet, and to the 
child or children with which his wife was supposed to be pregnant, to 
be divided among them when his daughter, Sarah, arrived to the age of 
16 years,.Sarah did arrive to the age of 16 years, and the slaves were 
divided among the legatees agreeably to the testator’s will. William, the 
defendant’s intestate and the son who was in ventre sa mere at the date 
of the will, afterwards died without issue, leaving brothers and sisters 
surviving him, the children of the testator. The two relators in this 
sult are the children of a brother and sister of William Long, the de- 
fendant’s intestate, who died before him. 

The testator, Thomas Long, by his will, made the following limitation 
of the property bequeathed as above: “And if either of my daughters or 
the child which my wife now appears pregnant with, as aforesaid, should 
die after the division, without lawful issue, it is my will that such part 
should be equally divided between my wife and my surrering children.” 

The question before the court was, whether the two relators were enti- 
tled to have any portion of the slaves which their uncle William derived 
from his father under the above request. The judge was of opinion that 
they were not entitled to any part of the said slaves. 

The jury, under the mstruetions of his Honor, rendered a verdict for 
the defendants, and judgment being given accordingly the plaintiff ap- 
pealed. 


Vo counsel for plaintiff. 
Thomas F. Jones for defendants. 


(257) Danret, J. We concur in opimion with the judge of the Supe- 

rior Court. The executory Hmitation over to the wife and sur- 
viving children on the death of his son, William Long, without issue, 
was not too remote. We have heretofore decided in several cases in this 
Cowt that such limitation was good. Threadgill rv. Ingram, 23 N. C.. 
577; Shinner v. Lamb, 25 N. C., 155, and the cases there cited. The 
relators are not anv of the surviving children of the testator, Thomas 
Long, at the death of William, and therefore they have no interest in the 
said legacy, which was given first to William Long and then over to the 
surviving children of the testator. 


Per Crriam. Affirmed. 


Cited: Gibson v. Gibson, 49 N. C., 497. 
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jee 


. Mutual promises constitute a good consideration for a contract. 


we) 


. In general, a mere agent who makes a contract in behalf of another cannot 
maintain an action thereon in his own name, either at Jaw or in equity. 


co 


. But where the agent who makes a contract has a beneficial interest in its 
performance for commissions, etc., as in the case of a factor, a broker or 
auctioneer, or a captain of a ship for freight, he may sustain an action in 
his own name, although the principal or owner might sue in his own name. 


4, The consent of the principal or owner is not necessary to enable the agent 
in those cases to sue in his own name—it is implied from the nature of the 
agency. 


Appreat from Manly, J., at Special January Term, 1844, of New 
HANOVER. 

Case to recover damages for the failure of the defendant to fulfil an 
agreement to deliver certain lumber specified in a writing signed “Gilbert 
Potter,” of which the following is a copy, viz.: 


“Memorandum of lumber for schooner Jane. Captain, John (258) 
Whitehead. 

dm. l-inch boards, 

5m. 114-ineh boards, 

3m. 145-inch boards, 

3m. 2-inch boards, 

16m. And from 2 to 4m. feet of flooring, or enough to fill up, at 16 
dollars. All to be of the best quality, clear of sap and other defects, 
knots, etc., and from 25 to 32 feet long, greater proportion of latter 
length. 

“Fowill furnish the above order at 14 dollars. GILBERT Porter.” 


The proof was that the schooner Jane. owned in the West Indies and 
sailing for the benefit of her owners, came into the port of Wilmington. 
The plaintiff, being the master thereof, consigned to P. K. Dickinson, a 
merchant of the latter place. Diekinson being absent from home, his 
agent, T. F. Gause, the superintendent of his sawmill. nndertook to aid 
the master of the vessel in procuring such a lot of lumber as he wanted. 
After some inquiry among the owners of sawnulls in the place, and a 
failure to mect with anv offer which it was deemed advisable to accept, 
it was agrced herween the master and Gause, as the agent of Dickinson, 
that the latter should furnish the lumber required. Whlule this agree- 
ment was being fulfilled, the parties understood that the defendant had 
declared that he would furnish the lumber on much more advantageous 


terms. Whereupon the master and Gause came to an understanding to 
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try the defendant, and if he would furnish the lumber as reported, their 
agreement was to be canceled. Gause then wrote the memorandum above 
set forth and gave it to the plaintiff, who went to the defendant (Potter) 
and returned with it, signed by him. The vessel was then removed from 
Dickinson’s wharf to Potter’s, and neither Dickinson nor his agent, 

Gause, had any further connection with the transaction, except 
(259) that Gause went with the plaintiff to a lawyer’s office, when the 

plaintiff took counsel about the bringing of this action. After a 
few days, and when Potter, through his agent (a man by the name of 
Thurston), was sawing lumber to fulfill his engagement, the plaintiff 
was taken to the yard and shown a specimen of the lumber. This lum- 
ber was not according to the memorandum between the parties, but the 
plaintiff said, after rejecting some that was exhibited to him, that other 
portions with knots uo larger thau a 25-cent piece “would do.” After- 
wards, upon a requisition on the part of the plaintiff that he might have 
the lumber delivered to him, as agreed, the defendant’s agent, who proved 
himself fully authorized for that purpose, went with the plaintiff into 
the yard and offered to make a delivery, but the plaintiff refused to pro- 
ceed unless the defendant himself would come out and superintend it. 
In connection with this part of the case, the agent, Thurston, stated that 
there was not enough sawed, of the quality in the memorandum, to satisfv 
the same, but there was enough (he believed) of a quality equal to that 
which the plamntiff had said ‘would do,” as above stated, and he was then 
proceeding to saw. Afterwards, on the same day, the plaintiff made a 
demand ot the defendant that he would deliver him the lumber as agreed, 
and the defendant rephed that ‘the plaintiff had already bothered him 
so much he intended to have uothing-more to do with him.” It was fur- 
ther in proof that lumber of the description specified in the memorandum 
was worth from $25 to $80 per thousand, instead of $16, and that the 
vessel was detained at the wharf of the defendant, waiting for the per- 
formance of his engagement several days, and that from $7 to $8 per diem 
was a customary demurrage. 

The defendant’s counsel contended that the plaintiff was not entitled 
to recover, because the paper-writing exhibited was no evidence of any 
contract; that 1t was a mere proposition on the part of the defendant, 

coutaming no evidence of its acceptance by the plaintiff and no 
(260) consideration to support it. Ife further contended that there was 

no evidence with whom the contract was made; that the connec- 
tion in which the words, “Captain John Whitehead,” are inserted in the 
paper shows they were used merely as a description of the vessel to which 
the lumber was to be furnished, being the common mode of stating the 
name of the master of the vessel to designate and distinguish her from 
-any other vessel of the same name. He further iusisted that as there 
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was no evidence of an express contract between John Whitehead and the 
defendant, the suit should have been brought in the name of the owner, 
or owners, of the vessel, and that if the stut could have been brought im 
the name of the agent it should have been brought in the naine of P. K. 
Dickinson, the consignee, who, for this business, was the agent of the 
owners, and of the captain. The defendant’s counsel further contended 
that the plaintiff could not recover, for that, according to the proof, the 
defendant made a tender of the lumber, or an offer to deliver it, which 
the plaintiff refused; further, that the plaintiff had altered the contract 
by stating to the detendant’s agent that lumber of a different quality 
would answer, and the proof was that at the time of the tender the 
defendant had ready to deliver a suttciency of lumber in quantity and 
quality such as the plaintiff had said would answer; and, further, that 
the defendant was then ready and protfered to deliver, according to the 
usage of the place, the limber required by the letter of the contract, even 
if there had been no alteration; that there was no date to the paper and 
no specified time within which the lumber was to have been delivered, 
and, according to the usage of the place, he could not be required to 
deliver it all at one time, and it was in proof that he was then sawing to 
fill the order, or bill; and, finally, the defendant’s counsel contended that 
if entitled to recover at all, the plaintiff could claim nothing more than 
nominal damages. 

The court mstructed the jury to inquire, first, whether there had been 
au engagement on the part of the defendant with the pluntiff to furnish 
to him the lumber contained in the bill, or memorandum. In con- 
sidering this point it was proper for them not only to take into (261) 
view the writing, which of itself imported only a promise to fur- 
nish the lumber herein specified for the sehooner, Jane, but also other 
testimony bearing on the point, such as the conduct and aets of the par- 
ties and their language when together; that no particular form was 
binding on both. If Whitehead, acting as the agent of the owners, and 
Potter agreed together, the latter to furnish and the former to receive, at 
a stipulated price, the lumber in question, it would constitute a contract, 
obligatory on both parties, and such a contract might be sued upon by 
the agent m his own name. If this point were decided in favor of the 
plaintiff, it would then become necessary for the Jury to inquire, in the 
second place, whether the contract had been performed by the defendant, 
and if not, whether his failure was in eonsequence of a refusal on the 
part of the plaintiff to accept the limber when it was tendered to him; 
for if the defendant refused to fulfill his engagement, there being no mis- 
conduct on the part of the plaintiff, the plaintiff would have a right to 
recover: but if there was no such refusal, and the lumber, aecording to 
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the specifications in the bill, was sawed and tendered, or was being sawed | 
and supplied, or tendered, with reasonable dispatch, he would not be 
entitled to recover. The jury were further informed that it would be in 
the power of the parties, upon any consideration of profit or convenience 
to the plaintiff, or of inconvenience to the defendant, to alter the agree- 
ment and make it less burdensome to the defendant, and it was for the 
jury to inquire how this was. If there was a readjustment of the con- 
tract, and lumber, according to this arrangement, was sawed and ten- 
dered, or offered to be tendered, and refused by the plaintiff, or if, while 
the defendant was going on fairly and with reasonable dispatch to fulfill 
such new agreement, the completion of the sawing and delivery was dis- 
pensed with by the plaintiff (he refusing to accept it), he would not be 

entitled to recover. The jury were also told that it was, in law, 
(262) competent for any one to transact business in all its stages through 

an agent. ‘The defendant therefore could not only enter into con- 
tracts, through the instrumentality of his agent, Thurston, but could 
through the same means reform them and at all times fulfill and discharge 
them. Ifor cxample, 1t was not necessary that the defendant should, in 
person, make a delivery or tender of the lumber—it was sufficient if he 
did so through his agent. Thus, upon the whole case, the jury were told, 
the defeuse depended upon the result of their inquiries as to whether the 
contract was fulfilled, and, if not, whether its fulfillment was dispensed 
with by the plaintiff. If the contract was made and not performed by 
the defendant, and its performance not dispensed with by the plaintiff, 
the plaintiff would be entitled to recover; otherwise, not. Upon the 
measure of damages the court informed the jury that, should they deter- 
inine, uuder the instructions given, that the plaintiff was entitled to a 
verdict, 1t would be establishing in substance that he was entitled to the 
benefit of his bargain, and it would therefore seem to follow that the 
damages should be equal to the difference between the price agreed to be 
elven and the real value of the lumber contracted for, added to such sum 
as would be reasonable by wav of demurrage for the delay occasioned to 
the plaintiff by the defendant’s conduct. There was a verdict for the 
plaintiff, and atter a motion for a new trial, which was overruled, and a 
question as to the taxation of costs, which is not distinctly stated in the 
‘ase sent up, Judgment was rendered for the plaintiff, and the defendant 
appealed. 


Strange for plaintrff. 
No counsel for defendant. 


Nasu, J. It was objected by the defendant that the paper (recited in 
the case) contained no evidence of any contract, but was a mere propo- 
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sition on the part of the defendant to supply the lumber, and contained 
no evidence of its acceptance by the plaintiff and no consideration 

to support it. It was by the presiding judge left to the jury, as (263) 
a matter for them to decide, whether, from the paper and the 

attendant circumstances, the parties intended to enter Into an agree- 
ment, and had done so, for the sale and purchase of the lumber specified 
in the contract; 1f so, that it was a valid contract and upon a sufficient 
consideration in law. In this instruction we do not perceive that the 
judge erred. The objection admits that the paper contained a proposal 
on the part of the defendant to furnish the lumber, and it was properly 
left to the jury to say whether it had been accepted by the plaintiff, and 
the jury were directed to the attendant cireumstanees—to the acts of the 
parties—to guide them. What were they? The object of the plaintiff 
was to make a contract for the lading of the Jane with lumber. This 
paper is drawn up for the purpose of informing the defendant of the 
quantity and description of the lumber required, to see 1f he would fur- 
nish 1t upon cheaper terms than Gause would. The plaintiff brings it 
back with the endorsement signed by the defendant, and the Jane is 
imunediately removed to the wharf of the defendant, where his sawmill is. 
These circumstances were strong evidence to prove that the proposal 
made by the defendant was accepted by the plaintiff, and of a promise, 
in law, upon the part of the plaintiff to pay the proposed price for the 
lumber on its delivery. This constituted a perfect contract, the mutual 
promise being, in law, a sufficient consideration. Hurlburt vr. Simpson, 
25 N.C., 236. The defendant then insisted that as there was no evidence 
of an express contract between the plaintiff and the detendant, the platn- 
tiff could not maintain an action in his own name, but that it ought to 
have been brought in the name of the owners of the vessel or of P. Kk. 
Dickinson, to whom she had been consigned. The judge instructed the 
jurv that if Whitehead, acting as the agent of the unknown owners, made 
the contract with the defendant, the aetion was properly brought in lus 
name. We think this instruction was proper. Tt is true that, i 

ecneral, a mere agent who makes a contract in behalf of another (264) 
cannot mdintain an action thereon im dus own name (Prgalt vr, 

Thompson, 3 Bos. & Pul., 147)—-not even in equity. Jones vr. Mart. J 
Hen. & Mium., 471. But where an agent has x beneficial interest im the 
performance of the contract for vomiissions, ete, as im ihe ease of a 
factor, a broker, or an auctioneer, or a captain of a ship for freight, he 
may sustain an action in his own name, although the prinerpal, or owner. 
might sue in his own uame. FLeeleston vr. Clipsham, 1 Saund., 153, note 
1; Anderson v. Martindale, t East, 497. Nor is the consent of the prin- 
cipal, or owner, necessary to enable the agent, in those cases, to sue in 
his own name. T[t is implied from the nature of the ageney. Saville x, 
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Roberts,-1 Ld. Raym., 380. All valid contracts must be mutual. If the 
defendant had tendered to the plaintiff the lumber as agreed, or had 
actually delivered it on board the schooner, Jane, could he not have 
maintained an action against Whitehead for the breach of the contract 
in the one case and an assumpsit in another? Lord Mansfield, in Rich v. 
Coe, Cowp., 639, says: “Whoever supplies a foreign ship with necessaries 
has a treble security—(1) the person of the master; (2) the ship itself; 
and (3) the personal security of the owners’; and that the master is per- 
sonally lable as making the contract. It follows as a necessary con- 
sequence, growing out of the nature of a contract, that if he can be sued 
for the breach of the contract, he may on his part also sue for a breach. 
As to P. K. Dickinson, the action could not have been brought by him, 
for he was an entire stranger to the contract. It was not made by him, 
nor for him, for he had never accepted the consignment of the vessel, aud 

Was enatore not the agent of the owners. 

The defendant further contended that the plaintiff had altered the 
contract by saying to the defendant’s agent that lumber of different 
quality would answer; that the defendant had a sufficiency of lumber, 
both in quality and quantity, to fulfill his contract as it had been altered, 

and did not tender it to the plaintiff, who refused to receive it; 
(265) and, further, if the contract had not been altered, the defendant 

was ready and proffered to deliver, according to the usage of the 
place, the lumber as called for in the original contract; that he was then 
sawing to fulfill the order, or bill, and that he could not, according to the 
usage of the place, be required to deliver it all at once, as no time was 
specified in the order. Upon these points the judge left it to the jury to 
say whether the agreement was altered and a new contract made between 
the parties; that they were competent to do so; that if the contract was 
altered and lumber according to the new arrangemeut was sawed and 
tendered by the defendant, or offered to be tendered, and was refused by 
the plaintiff, or if, while the defendant was going on with reasonable 
dispatch to fulfill such new agreement, the completion of the sawing and 
delivery was dispensed with by the pla intitf, he could not recover. The 
judge charged the jury to the same effect as to the original contract, and 
wound up his charge by stating to the jury as follows: “Thus, upon the 
whole case, the defense depended upon the result of their inquiries as to 
whether the contract was fulfilled, and, if not, whether its fulfillment was 
dispensed with by the plaintiff. If the contract was made, not fulfilled, 
and its performance not dispensed with by the plaintiff, he will be entitled 
to recover; otherwise, not.” We cannot perceive any error in this part of 
the charge. It was a matter of controversy between the parties, whether 
the contract bad been altered, and whether the defendant had in either 
shape comphed with his elie rations, and, if he had not, whether the 
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plaintiff had dispensed with his performance. These were all matters to 
be inquired of by the jury. And when it is recollected that the defend- 
ant’s agent stated that at the time the plaintiff said he would accept the 
lumber with knots in it, if not larger than a quarter of a dollar, the 
defendant had not lumber sawed sutticient to comply with this new 
deseription; and that when the plaintiff, subsequently, on the same day, 
demanded of the defendant a fulfillment of his contract, the defendant 
said he would have nothing more to do with it, we are inclined to think 
the defendant has no right to complain of the judge’s charge. 

The judgment of the court below must be afhrmed. (266) 

Another question, as to certain witness tickets, is submitted to 
the Court, but the statement is so defective that we cannot ascertain what 
is the question upon which our opinion is required. We are therefore 
unable to see that there was any error, and the judgment of the court on 
this point 1s also afhrmed. | 

Prr Curiam. No error, 


HUBBARD, GARDNER & CO. vy. GEORGE WILLIAMSON anp N. M. ROANE. 


1. A blank endorsement by the payee of a bill or note is au authority to a bona 
fide holder to fill it at any time as an endorsement to himself or any person 
or to bearer, and, if not filled up. now considered as making the bill payable 
to bearer. , 

2. But where there is a first and second endorser in blank, the holder of the bill 
cannot support an action against them jointly without filling up the 
endorsement of the first endorser, so as to show an authority in the second 
endorser to give a title to the plaintiff as holder. The endorsement may 
be filed up. as a matter of course. on the trial, but if not done, the plaintiff 
must be nonsuited, 


Aperan from Dich. J... at Spring Term, 1844, of Caswetr. 

This was an action brought by the plaintiffs as the endorsees and 
holders of a bill of exchange, payable to the defendant Wilhamson, and 
by him endorsed to Roane, and by Roane to the plamtiffs. The plaintits, 
under the statute (Rev. Stat., chap. 18, see. 9). brought a joint action 
against Roane and Williamson upon their several endorsements. Upon 
the production of the bill at the trial, the endorsements of the defendants 
appeared not to be in full, but both of them to be in blank. Upon objec- 
tion by the defendants, the court held that the plaimtiffs could not 
recover in this action without filling up the endorsements, so as to (267) 
show on the bill a title to it in the plaintiffs; and the plaintiffs, 
insisting that they were entitled to recover without filling up the endorse- 
ments, declined to do so, and, in submission to the opinion of the court, 
suffered a nonsuit, and appealed to this Court. 
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Palmer for plaintiffs. 
Norwood and EB. G. Reade for defendants. 


Rerrin, C. J. It has long been settled that a blank endorsement by the 
payee of a bill or note is an authority to a bona fide holder (as these 
plaintiffs appear to be) to fill it up at any time as an endorsement to 
himself or any other person, or to the bearer. Such blank endorsement, 
it seems, may now be considered, in itself, as making the bill payable to 
bearer. Upon this latter ground, the plaintiffs might have declared as 
the holders of the bill, under Williamson’s endorsement, against him or 
the acceptor or drawer of the bill, taking no notice of Roane’s endorse- 
ment. But the plaintiffs have not so declared. On the contrary, their 
sult 1s against both Williamson and Roane as first and second endorsers, 
and imports necessarily that Williamsons’ endorsement was to Roane, 
and not to the plaintiff, either specially or as being the bearers of the bill. 
Therefore, it behooves the plaintiffs to fill up Wilhamson’s endorsement 
to Roane, so as to make a title in the latter and enable Roane by his 
endorsement to give to the plaintiff an action against Williamson; for 
in that way alone does or can any contract arise between Williamson, the 
first endorser, and the plaintiffs as the second endorsees. The endorse- | 
ment might, as a matter of course, have been filled up at the bar, pending 
the trial, and we cannot imagine what possible reason could have induced 
the plaintiff’s counsel to refuse or rather to decline doing so. Under the 
present declaration, the plaintiffs cannot recover upon the two endorse- 
ments in blank, and therefore the nonsuit was proper, and the plaintiffs 
must be left to a new action, in which they may put the endorsement into 
a proper state. 

PER Curiam. Affirmed. 


(268) 
SAMUEL FLEMING y. ABNER HALCOMB ET AL. 


In this Court every judgment of the Superior Court is presumed to be right, 
unless it appears to be erroneous; and it is the duty of the appellant to 
have the matter stated on the record upon which he insists there is error, 
else the judgment will be affirmed as a matter of course. 


AppraL from Pearson, J., at Special Term in August, 1843, of Yan- 
CEY. 

Debt on a bond for $297, in which the pleas were non est factum and 
usury. Upon the issues the jury gave a verdict for the plaintiff, and 
assessed his damages by way of interest to $32.62. The defendants 
moved the court for a new trial, which was refused, and there was then 
judgment for the plaintiff for his debt and damages as aforesaid, and 
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the defendant appealed therefrom The record contains no bill of excep- 
tions to any opinion of the court trying the cause, nor any statement of 
the occurrences at the trial, except the verdict and judgment, as just 
stated, 


Afevander & Hoke for plaintiff. 


No counsel for defendants. 


Rvurrix, C. J. It has often been decided by this Court that every 
judgment is presumed to be right, unless it appear to be erroneous, and 
that it 1s the duty of the appellant to have the matter stated on the record, 
upon which he insists there is error, else the Judgment must be athrmed 
as a matter of course. No error thus appearing to have been committed 
at the trial, and none being scen in the pleadings or record, properly so 
speaking, we suppose the appeal was merely for delay. At all events, 
there seems to be no ground for reversing the judgment, and therefore 
it 1s affirmed. 

Per Curiam. Affirmed, 


Cited: Brown v. Kyle, 47 N. C., 448; Turner v. Foard, 88 N. C., 683; 
Chasteen v. Martin, 84 N. C., 395; Mott r. Ramsay, 90 N.C., 30. 


(269) 
JACKSON STEWART y. AMOS L. RAY. 


1. An action of trover will not lie against an officer for levying on goods which 
he has seized by virtue of an execution, legal in all its forms, issued against 
the plaintiff and directed to such officer. 


2. A constable is not bound to levy an execution on the property of the principal 
in preference to that of the surety, unless the magistrate in his judgment 
has declared which is surety and has endorsed such discrimination on the 
execution. 


3. The magistrate is not bound to make such discrimination, except upon the 
application of and due proof by the surety. 


ApveaL from Settle, J., at Spring Term, 1844, of Yancry. 

Case in which the plaintiff declared in two counts—(1) trover, in 
taking and converting two horses, a bridle and saddle; (2) for wrong- 
fully levying upon and seizing the property of the plaintiff, who was the 
surety for the stay of execution ou a justice’s judgment when the princi- 
pal had property lable and sufficient, and the plaintiff offered to show 
the property belonging to the principal and pay the expenses, ete. The 
plaintiff proved that the defendant seized and sold two of his horses, ete. ; 
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that before the sale he proposed to go with the defendant, paying his 
expenses, and show him property of one Stanly, whom he considered 
primarily liable for the debt which the defendant sought to coerce from 
him, which proposition the defendant declined. The defendant, after 
showing that he was a duly appointed constable of the county, produced 
a warrant and judgment against one William Stanly and an execution 
against the said Stanly and he plaintiff, who, it appeared by an endorse- 
ment on the judgment, was the surety for the stay of execution. The 
execution was against Stanly and the plaintiff, without mention- 
(270) ing that the latter was a surety. The levy was on the horses, ete., 
of the plaintiff, and the sale was also returned. The plaintiff then 
further proved that Stanly, the original defendant in the execution, had, 
at the time of the levy made by the defendant, personal property, con- 
sisting of a horse, four or five head of eattle, ad other property sufficient 
to satisfy the execution. He further proved that on the day of sale 
Stanly told the defendant that he would pay him $30 in cash and show 
him other property to satisfy the debt (which was about $45), if he 
would release the property then under execution, which he refused to do. 
The plaintiffs counsel imsisted that their chent was but a surety, under 
the Laws of 1826 (Rey. Stat., chap. 31, sees. 131, 132), and the officer 
was therefore liable in this action for selling his property before he 
exhausted that of his principal, Stanly. The defendant contended that 
he was not liable for selling the property—(1) because the surety for the 
stay of an execution does not come within the meaning of the Laws of 
1826; and (2) because, if it were otherwise he was not ables in this ease, 
as n0 ete sement was ao on the execution showing that he was surety. 
Wis Honor charged the jury that the plaintiff could not recover on the 
first count in his declaration. As the officer sold under a valid process, 
trover would not le against him. Upon the second count, his Honor 
informed them that the surety for a stay of execution upon the judgment 
of a magistrate was a surety, within the provisions of the Laws of 1826, 
and although the officer would not be liable upou the second count in the 
dechamnon if the execution had been issued upon a separate paper from 
the judgment and stay itself, as he could not then be presumed to know 
who was principal and who was surety, yet, as in this case the warrant, 
judgment, stav, and execution were all on one paper, it was not necessary 
that any such endorsement should be specially made upon the execution. 
The jury returned a verdict for the plaintiff, and after a motion for 
anew trial, which was overruled, judgment was rendered for the plaintiff, 
and the defendant appealed. 


(271) Vo counsel for either party. 
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Nasu, J. We agree with fis Honor below. that the plaintiff could 
not recover on the first count in lus declaration. To maintain an action 
of trover, the planutiff must show that at the time of the conversion he 
had either an absolute or special property in the goods, and that he had 
either the actual poasession or was entitled to immediate possession. He 
must then go a step further and show that the defendant has wrongfully 
converted the property to his own use. J]Iere an execution, legal in all 
its torms, had been issued by a single magistrate against the property of 
William Stanty and the plaintiff, had come to the hands of the defendant 
and been by him levied on the property in question. The detendant, 
then, acting under the mandate of the law, cannot be said to have wrong- 
fully converted the property of the plaintiff. Wearer ¢. Cryer, 12 
Ns eee ts 

Upon the second count the jury were instructed that the plaintiff was 
entitled to a verdict; that he was but a surety and entitled to the benefit 
of the act passed for the protection of sureties; that by that act the prop- 
erty of the surety cannot be taken or sold until that of the principal is 
exhausted. We do not fecl ourselves called on in this case to decide 
whether a person who becomes a surety on the stay of execution js within 
the provisions of sections 181 and 132, chapter 31, Revised Statutes, 
beeause we think that if such surety is within its provisions the plaintiff 
in this case has not taken the necessary steps to avail himself of it. The 
act was passed for the benefit of sureties; ther may avail themselves of 
its provisions or not, as they think proper. In every contract for the 
payment of money the parties whe sign the instrument are, as to the 
individuals possessed of the interest in the contract, primeipals—each 
bound to pay the whole when by its terms the monev is dne, and each 
liable to be sued by himself if the money is not paid; and in such 
case he cannot avail himself of those actions in chapter 31. (272) 
Daris rv. Sanderlin, 23 N.C. 889. The act requires that when 
the case is tried by a jury they must diseriminate in their verdict be- 
tween the principal and the surety, but if it is not brought to their notice 
they cannot render their verdict according to the act. [t 1s im the power 
of the surety to show by evidence that he does not stand in that relation ; 
if hie does not. he loses the benefit intended for him, and it will be too 
late, when execution is about to be levied or a sale of lus property to be 
made, to allege he is not the principal, and demand of the sheriff to look 
after the property of hin for whom he is bound. In like manner, when 
a justice gives a judgment against a principal debtor and his surety, it 
is his dutv to diseriminate between them, and the justice issuing the 
execution shall endorse this discrimination on the execution. When an 
individual stavs an execution before a magistrate, the acknowledgment 
of the surety. entered by the magistrate and signed by the party, binds 
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the latter and is guasi a judgment, upon which, if not paid when the 
stay 1s out, any justice having possession of the papers may issue execu- 
tion against the principal and surety. Rev. Stat., chap. 62, sec. 11. 
Upon the rendition, then, of such a guas: judgment, it is the duty of the 
magistrate granting it, at the request of the surety, to endorse on it that 
he is but the surety and that he craves the benefit of the act. In this case 
there is no such endorsement on the judgment or exeeution, and the 
defendant was not bound to look further than his execution. That com- 
manded him to make the money out of both the parties defendants in the 
execution, and he was at liberty to make it out of either. Hason rv. Pet- 
way, 18 N. C,, 44. 

We think, therefore, there 1s error in this part of the judge’s charge, 
and there must be a new trial. 

Prr Cerram. New trial. 


Cited: Gatewood v. Burns, 99 N. C., 360. 


(273) f 


THE STATE, To THE USE OF GEHORGE W. HARRIS & SON, v. GULIELMUS 
C. WIGGINS AND OTHERS. 


Where the only evidence of the appointment of a constable is that “A. LB. was 
appointed constable for the town of Oxford, who, entering into bond for 
$4.000. with C. D., ete., as securities, was duly qualified”: Held. that, in 
the absence of any evidence from the records of the court that there was a 
vacancy, the County Court has no power to appoint a constable, and a bond 
given under such appointment is void. 


AppEAL from Dick, J., at Spring Term, 1844, of Granvite. 

Action upon a bond given by the defendant Wiggins as a constable 
for the county of Granville, the other defendants being his suretics in 
the said bond. The plaintitts proved the signature and seals of the de- 
fendants to the bond in question; and to show the legal appointment of 
the defendant Wiggins as coustable aud the acceptance of lis bond, the 
plaintiff offered in evidence the following extracts from the minutes of 
the county court, to-wit, first, that seven magistrates were on the bench; 
secondly, that the following order was passed, among many others ap- 
pointing constables, to-wit, “a majority of justices being present, G. C. 
Wiggins was appointed constable for this town of Oxford, who entered 
into bond for $4,000, with John D. Bullock and Daniel A. Paschall 
securities, and duly qualified.” The defendant’s counsel then moved 
that the plaintiff be nonsuited on the ground that it had not been shown 
that G. C. Wiggins had been regularly appointed constable and his bond 
delivered, aud therefore this action could not be supported. The court 
directed a nonsuit, and the plaintiff appealed. 
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I. G. Reade for planta. (274) 
No counsel for defendants. 


Nasu, J. This is one amoug many appointments of constables, and 
all in the same terms; and by the record it appears that a majority of 
the justices were present, making the appointments. There 1s nothing 
in this case to distinguish it, im principle, from these already decided 
by this Court on the same subject. The power of the county court to 
appoint constables 1s not an original one, but derivative, given them 
only to be exercised on the occurrence of certain events specified in the 
act of Assembly. Should the people of the county in their respective 
districts fail to make an appointment, or the person by them elected 
die, either before or after his qualifying, or fail or neglect to give bond 
and security as required by the law, then and in cach of these cases the 
county court is to appoint. Nev. Stat., chap. 24, sees. 4,5. From these 
sections, 1t clearly appears that the county court has no power to ap- 
point originally, but only to fill vacancies. In order, then, to sustain 
an appointment made by the county court, it must appear by the record 
that there was a vacancy to be filled; and unless there 1s a vacancy, the 
court has no power to act. The ease here has not occurred in which 
aloue, under the statute, they have the legal power to act. The record 
states the presence of a majority of the magistrates of the county when 
the defendant Wiggins was appointed a constable for the town of Ox- 
ford; but it does not show any vacaney to be filled, nor does it exhibit 
any statement from which the Court ean judicially infer that such was 
the fact. We have often had occasion to regret the loose and imperfect 
manner in which the records of our county courts are made up. It 1s 
very possible that there was a vacancy in the district of Oxford, and 
that the power of the court to make an appointment was full and com- 
plete when thev, in this instance, exereised it. .\s the record now stands 
it does not so appear, and the court alone, where the record is, has power 
to rectify such omissions or mistakes as may in the hurry of busi- . 
ness have occurred by causing the record to exhibit the facts as (275) 
they were. S. vr. WeAlpin, ante, 140. 

Per Curtam. . Affirmed. 


Cited: Pierce v. Jones, post, 328; S.v. Eskridge, 27 N. C., 412. 
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BYRD MOORE vy. LITTLETON A. GWYN, 


1. Where the question was of a gift or loan by a father to his son-in-law, the 
declarations of the father to his daughter (wife of his son-in-law) two 
weeks before the delivery of the property, as to the nature and effect of. 
the delivery he was about to make, were proper evidence in behalf of the 
father against the son-in-law, though such declarations were never com- 
municated to the latter. 


2. A private conversation between a father and his son and the advice of the 
latter as to the conduct the father should pursue in relation to the public 
sale of property which the father claimed cannot be given in evidence in 
behalf of the father. 


Apprar from Dich, J., at Spring Term, 1844, of Caswe tu. 

Detinue to recover three slaves, to-wit, Ann, Mary and her child, 
Henry. It was admitted by the parties that the plaintiff, prior to 1837, 
owned the two slaves Ann and Mary, and that Henry is the child of 
Mary, and that the defendant is the administrator of William Dupree, 
deceased. 

The plaintiff introduced as a witness Mrs. Dupree, the daughter of 
the plaintiff and the widow of the defendant’s intestate, who proved that 
her father lives in the State of Virginia, and that she intermarried with 
the defendant’s intestate, who also lived in Virginia on the last day of 
October, 1837; that on the day after her marriage, she went home with 
her husband, about 14 or 15 miles from her father’s; that about two or 

three weeks after her marriage her father sent to them the slave 
(276) Ann and her child James, since dead, and shortly after Christmas, 

1837, sent to them the slave Mary; that the slaves remained in her 
husband's possession, in Halifax County, Virginia, until the fall of 1838, 
when her husband removed to Caswell County, North Carolina, and 
brought the slaves with him; that he had them in his possession until 
his death, which took place in July, 1842. The plaintiff then proposed 
to prove by the same witness that after her intermarriage with the de- 
fendant’s intestate, and both before and after the slaves were put into 
their possession, certain conversations took place between her and her 
father, relative to the putting of the slaves in the possession of her hus- 
band, whieh evidence was objected to by the defendant’s counsel upon 
the ground that these conversations were held in the absence of the hus- 
band. Upon which objection, the court asked the witness if the declara- 
tions of her father were made at the time he parted with the possession 
of the slaves, and whether she had ever communicated these conversa- 
tions to her husband. to which she replied that the conversation beiween 
her and her father relative to the character in which the slaves were sent 
took place a week or two before they were sent, in the absence of her 
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husband, and did not at the time the plaintiff parted with the possession, 
and that she had never made them known to her husband. The court 
sustained the objection. 

Upon cross-exanunation, the witness stated that in the month et Octo- 
ber, 1s42, after the qualification of the defendant as administrator, he 
set up the slaves to the lowest bidder for the remainder of the vear, when 
the plaintiff bid off the slave Anu at the price of three or four dollars 
and permitted the witness to retain her. The witness also stated that 
at the time of her marriage her father owned 30 or 40 slaves, and that 
the slave Henry, the eluld of Marv, was born in North Carolina. 

The plaintiff then mtroduced his son, Alexander Moore, to prove that 
he, the plaimtiff, was advised by the wituess not to assert his title or 
object to the hiring, and to bid off the slave Ann, which evidence 
was objected to on the ground that the conversation between the (277) 
plaintiff aud his son, in the absence of the defendant, was not 
adnussible. This objection was sustained. 

The detendaut then ttroduced a witness, by whom he proved that he 
was the crier at the luring ot the negroes in October, 1542; that when 
the slaves were offered, as customary, to be let to the lowest bidder, the 
plaintif was present, set up no title so far as the witness heard, and bid 
off the slave Ann at some few dollars. The counsel then, by consent, 
read the opinion of gentlemen of the legal profession in Virginia, also 
the Revised Statutes of Virginia and adjudications im that State on the 
subject of parol gifts of slaves. 

The court instructed the jury that if they belleved the evidence, by 
the laws of Virginia, parol gifts of slaves, when the donee took posses- 
sion, were valid; that the mere possession of a slave by a child after 
marriage was too equivocal to presume a gift, but it required more proot 
than mere possession; that in this case 1t was a question for their deter- 
mination whether the plaintiff parted with the possession, with a view 
of making 2 gift or a mere loan; that in coming to a conclusion on this 
point, they were to advert to the evidence in the cause, the long posses- 
sion by the defendant’s intestate, the permitting of the slaves to be 
brought from Virginia to this State, and the plaintiff's not objecting to 
the slaves being let out at the hiring in 1842, and his becoming the con- 
tractor to take one himself. If they should come to the conclusion that 
the plaintiff merely intended a loan thev should find for him; if, how- 
ever, he parted from the possession as a gift, then they should find for 
the defendant. 

The jurv found their verdict in favor of the defendant. The plaintiff 
moved for a new trial upon the ground of the rejection of the evidence 
of Mrs. Dupree and Alexander Moore as to the respeetive points on 
which the court refused to receive their testimony. The motion was 
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overruled, and judgment having been rendered pursuant to the verdict, 
the plaintiff appealed. 


(278) Kerr for plaintiff. 
J.T. Morehead for defendant. 


Rerrix, C. J. The controversy in this case turned upon the inquiry 
whether Dupree received and held the slaves as a gift or a bailment from 
the plaintiff. Therefore, although the case does not set forth the par- 
ticular declarations of the plaintiff which he proposed to prove bv Mrs. 
Dupree, we collect that the object was to show that a week or two before 
the plaintiff sent the slaves to his daughter or to her husband, he in- 
formed her of his intention to send them, and at the same time declared 
that he did not intend them to be a gift, but a loan. That this is a 
just view of the question was admitted in the argument at the bar. This 
evidence was ruled out. The objection to its admissibility taken by the 
counsel on the trial was only that the declarations were not made.in the 
presence of the son-in-law; but we gather that the court relied on the 
further ground that the declarations were not made at the time the pos- 
session of the negroes changed, and that they were not communicated to 
the son-in-law. 

It seems to the Court, notwithstanding those ebjections, that the ev1- 
dence was relevant and competent. It is, in substance, the point decided 
in Collier vr. Poe, 16 N. C., 55. Th that case it was held that declara- 
tions of the father to his daughter in the absence of the husband, that 
the negroes were leut and not intended to be given, rebutted the presump- 
tion of a gift and converted the husband into a bailee, and that it was 
not material that the husband should have been informed thereof, 
the wife was the meritorious cause of the loan and had knowledge of it, 

and he eame to the possession as husband. That case, therefore, 
(279). is a direct authority in this as to the two grounds, that the father’s 

intention was declared to the daughter, and not to the husband, 
and that such declaration was never nee known to him. It seems to be 
declarations was cael ey the same w ith clint et fhe ieleces of ihe 
slaves. In the marginal abstract of the case, it would appear to have 
been understood as that of declarations s ccomipans aie” the delivery, so 
as to make a case of res geste in the strictest sense; but the body of the 
report shows not so near an union between the declarations and the de- 
livery, for there it is said that when the negroes were “about being sent’ 
the father told his daughter that he lent them to her. But, independent 
of the authority of cases, we think it plain that, nothing ces appearing, 
if a father, “a week or two beforehand,” tell a child that he intends to 
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lend her some slaves and to send them to her at a particular time, and 
when that time comes the father accordingly sends them, there is a fair 
ground of rational inference that the slaves were sent upon the terms 
and according to the intention with which the father said he would send 
them. 

It is admitted that the point of inquiry is, whether at the time of 
delivery a gift or a loan was meant. Formerly, in this State, the former 
was presumed. In Virginia, it seems the presumption is the other way. 
Surely such prima facie presumption of a loan is fortified in a candid 
mind by knowing that the father, with a view to an early change of the 
possession, expressly told the child that he intended a loan, and not a 
gift, and that, in fact, the possession was changed so soon afterwards 
and without any apparent difference in circumstances as 1ot to lead to 
the supposition of a charge in the father’s mind in the meanwhile. What 
the party says at the time of an act, it is well known, is to be heard im 
explanation of it, but the rule cannot reasonably be restricted to the very 
moment of the act. It must be sufficient that the previous declara- 
tion of intention had a direct reference to the future act, the (280) 
character of which is m dispute, showing that the act was then 
in the contemplation of the party, and that the declaration was made 
with a view of qualifying the act and of informing the person to whom 
the declaration was made of the real character of the aet whenever it 
should be done. There can be no arbitrary rules, therefore, as to the 
precise time within which the declarations must be made before the act, 
so as to be admissible. The natural import of an act ought not to be 
affected by remote general declarations. But here the connection be- 
tween the intention declared by the father and the sending of these slaves 
is not dubious, vague or remote, but is direct, plain and almost imme- 
diate. He said that in a short time he would send certain slaves to his 
daughter, and that they would be sent on loan. In a fortnight he did 
send them. Are we not to infer that he sent them on loan, as he had 
declared? Jt is upon this principle that the declarations of a bankrupt 
before the act of bankruptey are received. They show with what inten- 
tion the act was subsequently done. Robson +. Kemp, + Esp., 233. And 
from the eases of Ridley v. Gude, 9 Bing., 349, and Rawson +. Hargh, 
2 Bing., 99, it appears that there is no positive rule as to time, provided 
the declarations are connected with the act, by appearimg to have been 
made with a view to the particular act in question and for the purpose 
of marking the intention of the party in the act when 1t would be done. 

If these declarations had been made to the son-in-law himself, every 
one would feel the force of the presumption that when the father so soon 
afterwards sent the negrocs to the son-in-law he intended to place them 
in the possession of the son-in-law, and the latter to accept them on the 
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terms, and 10 other, on which the parties had previously agreed. The 
declaratious would be deemed substantially pars res geste, although not 
made at the instant of the change of possession, for the change of pos- 
session was that very act In reterence to which the party had declared 
his intention, and, therefore, presumed to have been executed with that 
intention, 
(281) Now, as before said, a declaration of a father to the daughter 
was held, and with plain propriety, in Collcer v. Poe, supra, to be 
the same as a declaration to the husband as respects the point under eon- 
sideration, The Court 1s, therefore, of opimion that there was error in 
rejecting the evidence of Mrs. Dupree. 

We think the testimony of the son as to the advice given by him to 
the plaintiff, not to claim the negroes nor object to the hiring by the 
udministrator, was properly ruled out. It does not follow that the plain- 
tiff acted on the bad advice of his son and not on his own judgement. 
It was between themselves and cannot affect the rights of others. It 
was likened at the bar to the point ruled in /ones +. Sasser, 18 N. C., 
452, but the cases are essentially different. There the advice was from 
the father himself that a conveyance which he proposed to execute to all 
his children would not affect one he had before made for some of the 
same property to the plaintiff, who was induced thereby not to make 
known his title nor oppose the new deed. Those claiming as volunteers 
under the second and subsequent deed were properly affected by the con- 
duct of their donor. If the present defendant had told the plaintiff that 
his claim should not or would not be impaired by his not then making 
it publicly known, the cases would be now nearly parallel. The private 
consultations between the father and the son not communicated to the 
persons assembled nor to the person who was dealing with the slaves as 
his own stand on the same ground with his plaintifi’s own inward 
thoughts, or, at least, with his own conclusion, made known to the son, 
but adopted on his own judgment and without the concurrence of the 
son, 

Per Ccrtan., Venire de novo, 


Cited: Cowan v. Tucker, 30 N. C., 427. 


(282) 
JOHN J. WARD, To THE USE or JOHN BURKE, v. HENRY H. HATCH. 


As the law will not permit the plaintiff to be a witness for himself, neither will 
it permit him to make his own acts and declarations, done or spoken in the 
absence of the defendant, evidence for himself to impeach his adversary’s 
witnesses, or for any other purpose tending to support his own side of the 
issue. 
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ArpgaL from Dick, J., at Spring Term, 1844, of C#aTHam. 

Debt upon a bond dated 10 February, 1837. Plea: Payment. 

The defendant, in support of his plea, called one Wesley Hanks, who 
deposed that some time after the date of the bond, to-wit, on 4 December, 
1837, he assisted in making a scttlement between Ward and Hatch, which 
he understood to be of all their mutual dealings and accounts; that 
among other matters included therein was a sum of $1,285 charged in 
the said settlement and account, being the price of a negro man, Jerry, 
purchased by them jointly, and which negro had been kept by the de- 
fendant Hateh; and the balance bemg ascertained, it was paid or set- 
tled; and the bond now sued on was not produced nor mentioned by 
either of the parties. 

The defendant alleged that the said bond had been given to the plain- 
tiff for the one-half of the price of the said negro Jerry, and for the 
purpose of proving this he called a witness named Mainor, who deposed 
that in February last, in Alabama, he, at the request of the defendant 
(who was then in that State, where Ward and the witness had been 
residing for several vears), went to Ward and asked him for informa- 
tion as to this bond; that Ward then told him that the bond was given 
for the half of the negro Jerry; that he had left the bond with Mrs. 
Joseph Burke to keep for him until he should eall for it; that he 
owed Burke nothing, and that the whole was a sham. (283) 

The plaimtiff then examined as a witness another person who 
had aided in making the settlement above mentioned between Ward and 
Hatch, and who deposed that he understood that settlement to relate only 
to their open accounts, and not to any of their bonds or hquidated de- 
mands on each other. 

The defendant then called Mrs. Joseph Burke, and aftcr she was 
sworn, declined to examine her; upon which the plaintiff, for the pur- 
pose of discrediting the witness Mainor, proposed to prove by Mrs. Burke 
that Ward, before he left this State and after 4 December, 1837, did, in 
her presence, deliver the said bond to her late husband, Joseph Burke, 
declaring at the time it was to be his property in satisfaction of debts 
which Ward owed him for board, ete., the existence of which debts she 
knew. 

To this evidence the defendant’s counsel objected, because it was 
giving in evidence the declarations of the plaintiff, in the absence of the 
defendant, to support the plaintiffs case. The judge overruled the 
objection, and the witness being examined gave evidence to the effect 
stated. 

The jury found a verdict for the plaintiff, and after an unsuceessful 
motion for a new trial, judgment being rendered for the plaintiff, the 
defendant appealed. 
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Badger for plainteff. 
J. 11, Iaughton for defendant. 


Dantet, J. It is argued here for the plaintiff that the evidence of 
Mrs. Burke was admissible to prove an act done by the plaintiff, relative 
to the bond, variant from what Mainor, the defendant’s witness, proved 
that the plaintiff had admitted to him had been done with the said bond. 
The evidence was offered and received, say the plaintiff’s counsel, to 
diseredit Mainor; but we think, as the law would not permit the plain- 
tiff to be a witness for himself, as he was directly interested in the event 

of the suit, neither will it permit him to make his own acts and 
(284) declarations, done or spoken in the absence of the defendant, evi- 

dence for himself to impeach his adversary’s witnesses, or for any 
other purpose, tending to support his own side of the issue, to-wit, that 
the bond still remained unpaid. 

Per Curran. New trial. 


JOSIAH CHEEK vy. LINDSEY DAVIS. 


1. A debtor who proposes to take the benefit of the insolvent debtor’s act may 
at any time after his arrest upon a ca. sa. and before he files his schedule 
transfer any portion of his property bona fide for the payment of any of 
his debts contracted before his arrest. 

2. A ca. sa. binds nothing but the debtor’s body, and leaves his property free 
to be disposed of for any bona fide purpose of discharging other debts. 


AppEAL from Dick, J., at Spring Term, 1844, of Ranpoien. 

In this case the defendant had been ar nasied on a ca. sa., at the in- 
stance of the plaintiff, on 15 February, 1842, and gave bond for his 
appearance at the County Court of Randelok at February Term, 1842. 
The defendant, on 18 April, 1842, filed his schedule in the office of the 
elerk of the county court aforesaid, which schedule was dated 1 April, 
1842; and at May Term, 1842, the defendant moved the said court to 
be discharged from custody under the provisions of the act of the Gen- 
eral Assembly for the relief of insolvent debtors. 

The plaintiff suggested fraud, and made up an issue with the defend- 
ant, which issue was tried in the County Court of Randolph and found 
in favor of the defendant, when the plaintiff appealed to the Superior 
Court. 

On the trial in the Superior Court, the plaintiff proved by a Mr. 
Drake that during the week of the Superior Court of Randolph County, 
about the last day of March or first day of April, 1842, he paid to the 

defendant the sum of $80, which sum had been brought from the 
(285) county of Columbus for the defendant by a man of the name of 
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Swaim. The plaintiff further proposed to prove by the said witness 
that at the time Swaim left the money for the defendant he also left 
a receipt given by a constable of Columbus County to the defendant 
for a note of $24, due by some person in Columbus. This evidence was 
objected to by the defendant’s counsel on the ground that the plaintiff 
had not given notice to the defendant to produce the said receipt. The 
court sustained the objection and rejected the evidence. The plaimtiff 
then proved that on 7 March, 1842, the defendant obtained a bond pay- 
able to himself for $125, executed by one Asa Godbolt, whieh bond was 
assigned by the defendant to one Close Davis before 18 April, 1842, in 
payment of a bona fide debt of the defendant due and owing before he 
was arrested on the cu. sa. 

It was admitted by the plaintiff on the trial that the #80 paid by 
Drake to the defendant, as before stated, had all been paid out to the 
defendant before he filed his schedule in the discharge of bona fide debts. 
It was further admitted by both parties that a part of the above sum of 
$80 was paid out by the defendant im the discharge of his debts between 
1 and 18 April, 1842. 

The platutif?’s counsel moved the court to instruct the jury: 

(1) That all payments of debts and transfers of property made by 
the defendant after he was arrested on the ca. sa. were a fraud upon the 
law, and per se fraudulent as to the plaimtiff. 

(2) That the payment of debts made by the defendant between 1 and 
18 April, 1842, were fraudulent, and entitled the plaintiff to a verdict. 

The court refnsed the instruetious praved for, but instructed the jury 
that the defendant might pay bone fide debts after his arrest which were 
due and owing from him at the time of jis arrest, provided such pay- 
ment were made before he filed his schedule. The court further 
structed the jury that any payment of bona fide debts or trans- (286) 
fers of property in the discharge of bona fide debts made by the 
defendant before the filing of his schedule on 18 April, 1842, would be 
lawful, provided they were satisfied the debt or debts were justly owing 
from the defendant, and the payment or transfer was bona fide and for 
the sole purpose of discharging the said debts. 

The jury found a verdict for the defendant, and judgment being ren- 
dered pursuant thereto the plaintiff appealed. 


No counsel for plaimtif. 
Mendenhall and Iredell for defendant. 


Nasu, J. The only question arising under the instructions prayed for 
is whether the payments made by the defendant after his arrest on the 
ca. sa. and before the filing of his schedule were in fraud of the nghts 
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of the plaintiff. We are clearly of opinion that they were not; in other 
words, that the law gave the defendant the right to pay any debt which 
he justly owed before the filing of his schedule, provided the debt was 
due before the arrest. 

The Insolvent Act, as it is called, evidently, by its phraseology, con- 
templates that the schedule filed by a defendant shall contain a true 
account of all his property as it is at the time of its being filed. Section 
4 of the act, in pointing out what measures a debtor who has remained 
m close confinement tor twenty davs shall pursue to obtain his discharge, 
prescribes the oath to he taken by him. It is: “I, A. B., in the presence 
of Almighty God, solemuly swear, profess, and declare that the schedule 
now delivered,” ete. This section emphatically shows that the time to 
which the act refers as governing the msolvent’s right to take the oath 
is when the schedule is filed. If at that time he makes a true statement 
of his property, and in the meantime “has not directly or indirectly in 
anv way disposed of any of it, elther real or personal, whereby to secure 
to himself any profit or advantage or to defraud or deceive any of his 

ereditors,” the law is content, and he is entitled to his discharge. 
(287) <A fiers facias binds the property of the debtor from its teste, so 

that he cannot ahen any portion of it, to the disappointment of 
the plaintiff. A ca. sa. binds nothing but the body, upon which it is 
executed, and leaves the debtor’s property free to be disposed of as he 
pleases. When, however, he comes to claim the benefit of the law pro- 
vided for him, he must be prepared to bring himself within its pro- 
Vislons. 

In this cuse it is admitted that the money in question was appropriated 
by the defendant to the payment of debts bona fide and justly due by 
him. In paying these debts, he has violated no law, nor been guilty of 
any fraud. We think, therefore, there was no error in the charge of the 
judge, and the judgment must be affirmed. 

Per Crriam. No error. 


Cited: King v. Trice, 88 N. C., 573, 


JOHN T. GARLAND vy. WILLIAM M. WATT. “ 


A testator, having several children, devised to his two sons W. W. and R. W. a 
tract of land, to them and their heirs forever. In a subsequent clause. 
after many previous devises, he devises as follows: “I will that if any of . 
my children die without issue, leaving a wife or husband, it is my will 
such wife or husband shall be entitled to one-half of the property, the 
other half to be equally divided between my other children or their heirs’’: 
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Held, that the contingent limitations over were good, and therefore that 
W. W. and R. W. could not convey an absolute and unconditional estate in 
fee simple, free from those limitations. 


Appréan from Dich, J., at Spring Term, 1844, of Caswett. 

Debt upon a bond, with a condition. The following case agreed was 
submitted to the court: 

Witham M. Watt, the defendant, on 24 May, 1842, executed to the 
plaintiff the obligation declared on. In the condition of this obh- 
gation it 1s recited that previously to that time he had sold and (288) 
conveyed to the plaintiff one undivided half of a tract of land 
containing 1,826 acres, lying in the county of Caswell on Dan River, 
adjoining John Wilkerson and others, for which the plaintiff had paid 
to him the sum of $10,500, and that he had acquired his title to the said 
land by devise from his father, the late Abraham Watt, of Rockingham 
County, and that a doubt had arisen whether he, the said Wilham, took 
an unconditional and perfect fec-simple title to the said land by the last 
will of his father. He then obliges himself to pay the plaintiff the said 
sum of $10,500 if he should fail, on or before 24 Mav, 1843, to make to 
the said Garland a perfect, wiconditional fee-simple title to one wndi- 
vided half of the said tract of land. 

It is admitted that the defendant has tendered to the plaintiff a deed 
sufficient in form to convey such title, provided le is himself possessed 
of it under the will of his father. 

The following are the only clauses in Abraham Watt's will above 
referred to which are material in this ease, viz.: 

Item 4. “T give to my two sons, Willtam Watt and Rufus Watt, the 
tract of land I pur chased on Dan River, to them and their heirs forever.” 

Item 11. “TI will that if any of my sinidvon die without issue, leaving 
a wife or a husband, it is mv will that such wife or husband shall be 
entitled to one-half of the property, the other half to be equally divided 
between my other children or their heirs.” 

The testator left two sons and two daughters surviving him. 

Tt is agreed that if the court shall be of opinion for the plaintiff, a 
judgment shall be entered for him for the swm of $10,500, principal 
money, to bear interest from 1 May, 1844, and the further sum of 
$391.18 for arrears of interest, that being a balance of interest now due, 
after deducting $448.82 for the use of the land for 1843 and 1844; 
and if the court shall be of opinion for the defendant, a judgment (289 
of nonsuit shall be entered. It is also agreed if judgment 3 is rend- 
dered for the plaintiff, that he is to reeonvey to the defendant all such 
title as has been conveyed to him by the defendant, upon the payment of 
the judgment, and that he is to put the defendant into the possession of 
the land on 1 January, next. 
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The judge pro forma gave judgment for the plaintiff, and the defend- 
ant appealed. 

Badger, Norwood, and Kerr for plaintiff. 
J.T. Morehead for defendant. 


Danier, J. Absalom Watt had four unimarried children, two sons 
and two daughters. He was seized and possessed of a large real and 
personal estate; and im the vear 1834 he made bis will and devised 
and bequeathed lands and personal property to cach of his children. 
To his two sons, the defendant and his brother Rufus Watt, the testator 
devised as follows: ‘I give to my two sons, William Watt and Rufus 
Watt, the tract of land I purchased on Dan River, to them and their 
heirs forever.” In a subsequent part of the will the testator says, “1 
will that 1f any of my children die without issue, leaving a wife or hus- 
band, it 1s my will such wife or husband shall be entitled to one-half of 
the property, the other half to be equally divided between my other 
children or their heirs.’ The word property in this last clause covers 
both the real and personal estate given by the will to each of the four 
children. By our statute, Rev. Stat., chap. 122, sec. 11, after 15 Jan- 
uary, 1528, “every contingent limitation in any will made to depend 
upon the dying without heir or heirs of the body, or without issue or 
issues of the body, ete., shall be held and interpreted a limitation to 
take effect when such person shall die, not having such heirs or issue, 
ete., living at the time of his death or born to him within ten months 
thereafter, unless the intention of such limitation be otherwise expressly 

declared in the face of the will creating it.” | 
(290) The fee simple which the clause in the will first above men- 

tioned gave to the defendant m a moiety of the Dan River lands 
is, by the seeond clause of the will as above mentioned, cut down to a 
fee conditional, resting upon a contingency. A good estate in fee in the 
same lands may possiblv hereafter spring up on the death of the defend- 
ant without issue, leaving a wife, to any such wife and his brothers and 
sisters or their heirs. The limitation over of the fee, on the events spect- 
fied in the will, is not too remote, and is good by wav of executory de- 
vise, and it belongs to that class of executory devises which permits a 
fee to be hmited on a fee, and the leading case on which is Pells v. 
Brown, Cro. Ja., 590. 

The defendant, by the deed he executed, conveyed only the conditional 
fee he had; it did not destroy the limitation over. It is unnecessary for 
us now to decide the question whether a deed from him and his brothers 
and sisters, with warranty binding themselves and their heirs, would 
estop them and rebut their heirs, by force of the collateral warranty, to 
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enter on the said land. as we are sure that no conveyance known to the 
law ean bar the executory devise made in the will of the testator to any 
widow the defendant may leave, in case he should die without issue and 
leave a widow. Nor is it necessary for us to sav who would take the 
land on the event that the defendant should die without issue and with- 
out leaving a widow. The defendant has not the power to make a clear 
title to the fee simple. Theretore the judgment nist be 
Per Cretan. Affirmed, 


Cire: Galinitdy a Cay es. WOO" NG Ch, Te Rees. fe aes 
Na 205; 
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Den EX Dextz. NATHAN A. STEDAIAN vy. RODIRICKR McINTOSTI, 


1. Wherever the relation of Jandiord and tenant exists without any limitation 
as to time, such tenancy shall be from year to vear. nor shall either party 
be at liberty to put an end to it unless by a regular notice, 

2. This notice must be given six months before and ending with the period at 
which the tenancy commencect. 

3. There are several cases in which the relation of landlord and fenant may 
terminate without any notice to quit. as where, by agreemeut of the jrir- 
ties, notice is waived. or where its determination is made to depend on 
some particular event. as the death of a particular individual. or tixed by 
effluxion of time. it being to terminate at a particular period, 

4. Though courts lean against estates at will. vet estates at will, strietiv so 
speaking, may still he created. 

5. The question as to notice to quit depends upen the contract between the 
parties. 

6. Where A. contracted with B. that B. should oceupy his house and lor at S14 
per annum. rent to commence on 26 October, 1841, and if B. should desire 
to remoye the house before October, 1842, he was to pay only for the time 
he occupied the house: Jfe/d. that this was not a tenaneyv from vear to 
vear. but that it terminated at farthest on 26 October, 1842. and that six 
months notice to quit Was not necessary, 


Aprrat from Pick, J... at Spring Term, 1844, of Crarman. 

Ejectinent, commenced 19 November, 1842, On the trial the planitiif 
gave In evidence an instrument executed by the lessor of the plaintiffs in 
these words: 

“T have this day agreed with Roderick MeIntosh to let him occupy 
‘the house now in his oecupaney on my lot at the rate of fourteen dollars 
per annum, rent to commence on 26 October, 1841, be having settled 
with me for the rent up to that time. tn case Mr. MelIntosh should 
desire to remove the house before October, 1842, he 1s to pay me 
oulv for the time he oceupies the house while on my lot, at the (292) 
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rate above named. J hereby acknowledge I put no claim to the house. 
All I contend for is the rent for the land. In witness whereof, I here- 
unto set my hand and seal, 9 September, 1841.” 

The plaintiff then proved that the defendant was in possession of the 
premises owned by him and mentioned in the declaration, being the 
same lot referred to in the said instrument at the time of serving the 
declaration, and that in July, 1842, and before 20th of that month, the 
lessor of the plaintiff verbally informed the defendant that he wished 
him to leave the premises as soon as he could, and that he must leave 
at the expiration of his time, to which the defendant replied that he 
was as anxious to get away as the lessor of the plaintiff was to have 
him away, and that he would leave as soon as he could. 

Upon this evidence the defendant’s counsel moved his Honor to non- 
stit the plaintiff, insisting that the said lease constituted between the 
parties a tenancy from year to year, and that the plaintiff had not shown 
that the said tenancy was by any legal mode terminated at the com- 
mencement of the action. The motion was opposed by the counsel for 
the plaintiff, contending (1) that the defendant was not a tenant from 
vear to year, but a tenant for one year, or for a term ending October, 
1842, at which time the tenancy expired without any act to be done by 
the plaintiff; (2) that 1f not such a tenancy for a fixed term, it was a 
tenancy at will, strictly, and the notice served had terminated the ten- 
ancy; and (3) that if a tenancy from vear to year, yet the notice given, 
coupled with the declaration of the defendant, was sufficient to terminate 
the tenancy, which was at an end before the commencement of this suit. 

His Honor declared himself of opinion that the plaintiff had made out 
no case and ought to be called. In submission to this opinion, the plain- 
tiff suffered judgment of nonsuit to be entered, and appealed. 


(293) Badger for plainteff. 
J. HW. Haughton for defendant. 


Nasu, J. The only question presented in this case is as to the true 
construction between the parties. This paper was executed on 9 Septem- 
ber, 1841, and the action was brought on 19 November, 1842, the plain- 
tiff having given the defendant notice to quit in July preceding. On the 
trial of the cause it was contended by the defendant that this was a ten- 
ancy from year to year, and that the tenaney could not be put an end to 
by the lessor without giving to the tenant six months’ notice to quit; and 
his Honor who presided being of this opinion, the plaintiff submitted to 
a nonsuit and appealed to this Court. In the opinion of his Honor we 
think there was error. The true inquiry is, not as to the nature of the 
estate or interest wihch the defendant acquired in the premises, but 
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whether by the contract the plaintiff could bring this action with- (294) 
out a previous notice to quit. We think he could, or if any notice 

was necessary, that which was given was sufficient. Anciently, where a 
man entered into land with the consent of the owner, and no express 
time was limited for its termination, it was, by the strict letter of the 
law, a tenanev at will, and either party might put an end to it at his 
pleasure. This tenaney was fraught with much mischief, and its opera- 
tion was often oppressive and unjust to the tenant, for he might be 
turned out of possession before his crop was fit for harvesting, and 
though the law gave him the right to enter and carry off his crop when 
ripe, still it subjected him to great inconvenience. It was also contrary 
to the pohev of the State, which is in nothing more concerned than in 
protecting and cherishing the proper cultivation of the soil. Courts of 
justice, therefore, early viewed with strictness an estate fraught with so 
much myjury to the interests of agriculture. Lord Kenyon, in Martin v. 
Watts, 7 Term, 79, says: “As long ago as the time of the vear-books, it 
was held that a general oceupation was an occupation from year to vear, 
and the tenant conid not be turned out without reasonable notice.” It 
is now considered as settled law that wherever the relation of landlord 
and tenant exists, without any limelation as to time, such tenaney shall 
be from vear to year, nor shall either party be at liberty to put an end to 
it unless by a regular notice. Legg rv. Strudwich, 2 Salk., 414; Timmins 
vr. Rowlinson, Burr., 1609; Martin ev. Watts, 7 Term, 79. And it is also 
settled that this notice must be given six months before, and ending with 
the period at which the tenaney commenced. Doe v. Porter, 2 Term, 3. 
The courts, therefore, lean against construing leases to be at will, and in 
favor of their being from vear to vear; and so strongly has this disposi- 
tion been felt that it has been decided in a court of very high authority 
that at this dav a tenaney at will cannot be created. 7 Johns., 3. This, 
however, is carrying the doctrine too far. Both in England and in 

this State it has been held, and is now settled, that an estate at (295) 
will, strictly speaking, can be created (5 Tyrw., 753), and so by 

express contract between the parties. Richardson v. Largridge, 4 Taunt., 
148; JIumphries v. /Tumphries 25 N. C., 363. In this last case it 1s 
ruled that, though from pohey every occupation of land is, prima facie, 
deemed a tenancy from year to vear, yet the owner may show that it 1s 
only a tenancy at will, or any other tenancy determinable at a particular 
tie or on a particular event by the express agreement of the parties. 
In other words, that the contract between the parties must govern and 
ascertain their respective rights. In this ease the contract sets forth that 
the tenaney was to commence on 26 October, 1841, at the yearly rent of 
&14 for one year, and at that rate for auy shorter time; it then stipulates, 
in ease Mr. MeIntosh shall desire to move the house before October, 
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1542, he 1s to pay only for the time he occupies the house or the lot at 
the rate of $14 for one year. We think these stipulations clearly fix a 
terminus for the lease, to-wit, 26 October, 1842. There are several ways 
by which the relation of landlord and tenant may terminate without any 
notice to quit, as where, by the agreement of the parties, notice is waived, 
or when its determination is made to depend upon some particular event, 
as the death of a particular individual. Here the death of the individual 
is in itself a termination of the lease, and the estate of the lessee ceases. 
So, where its determination is fixed by the effuxion of time, as where it is 
to terminate at a particular period. In neither of these cases is any 
notice to quit necessary, and the lessor may, upon the expiration of the 
time specified, or the happening of the particular event, immediately 
enter upon the lessee. Cobb v. Stokes, 8 East, 358; Messenger vr. Arm- 
strong, 1 Term, 54. On behalf of the plaintiff it was urged that this 
was a tenancy at will, because, by the terms of the contract, the defendant 
had a right to put an end to it at his pleasure, and that the law gave the 
lessor of the plaintiff the same right which he had exercised by 
(296) giving the defendant two months’ notice to quit. Whether this 
was a tenaney at will, or one whose termination was by the con- 
tract fixed and determined, we are of opinion it was not a tenancy from 
year to year, and that in either case the opinion of his Honor was errone- 
ous. The plaintiff was entitled to maintain lis action, as he did not 
commence it before 26 October, 1842, one vear from the commencement 
of his lease. . 
Per Cretan. Reversed. 


Cited: Jeukins vr. Mfg. Co., 115 N. C., 587; flarty +. Harris, 120 
N.C., 410; Murr? v. Palmer, 164 N. C., 53. 


WILLIAM C. STEDMAN aur TAM vy. WILLIAM BLAND. 


1. An aetion for the penalty under the statute against usury cannot be su) 
ported unless the usurious interest. or some portion of it. has been actually 
received, either in money or money’s worth. 


2. A. loaned a sum of money to B. at usurious interest, and to secure the pay- 
ment B. conveyed to a trustee a house and lot worth more at the time than 
the money borrowed and the usurious interest; afterwards, the property 
was sold by the trustee at public auction and purchased by A.. who gave 
for it what was then its fair value. but owing to the depreciation of the 
property the sum for which it sold did not amount to the principal of A.’s 
debt: Held, that A. was not liable to the penalty under the statute against 
usury. 
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Appgan from Dich J., at Spring Term, 1844, of Cuarmam. 

Debt gui tum, ete., on the statute of usury. The plaintiff proved by 
H. H. Yeargain that on 22 February, 1839, he (Yeargain) borrowed 
from the defendant $50 and gave his bond for $105, payable 12 
months after date; that on 23 February, 1839, be borrowed $225 (297) 
from the defendant and gave his bond, payable to the defendant, 
for $250, payable 12 months after date, with interest from date; that on 
the said 23 February, 1839, he (Yeargain) exeeuted a decd of trust to 
one W. Hanks, by which deed he conv eved to the said Hanks his dwell- 
ing-house and two lots in the town of Pittsboro to secure the payment of 
the two aforesaid bonds. On 19 November, 1842, Hanks sold the house 
and lots at public sale to the highest bidder, when the defendant, being 
the last and highest bidder, at the sum of $400, became the purchaser. 
This witness further stated that, previous to 19 November, 1842, he had 
executed two other bonds to the defendant for borrowed mouey, one bond 
for $130 and the other for $77, and executed a second deed of trust to 
secure the payment of the two last-mentioned bonds; that the said Hanks 
was also the trustee in this second deed, and that the sale made on 19 
November, 1842, as above mentioned, was under both deeds, This witness 
further stated that on said 19 November, 1842, after the sale, the defend- 
ant delivered to him the same bonds aforesaid and executed to him a 
receipt, as follows: “Received of H. I]. Yeargain in full of the amount 
due me on account of two deeds of trust made to W. Hanks to secure me 
by said Yeargain. This 19 November, 1842. William Bland.” The wit- 
ness further stated that he did not pay the said Bland any money or other 
thing of value at the time the above receipt was given, or at any other 
time, in discharge of any of the aforesaid bonds. 

The plaintiff then examined W. ILanks, the trustee, who stated that he 
sold the house and lots under the two decds of trust aforesaid; that the 
sale was publie and fair, as far as he knew; that the defendant became 
the last and highest bidder, for the sum of $400; that $400 was a fair 
price for the house and lots in November, 1842, and that the bonds were 
delivered up to Yeargain, and, by the consent or direction of Bland, 
satisfaction was entered on the deeds of trust. This witness was 
then asked by the plaintiff if he had executed a deed conveying (298) 
the house and lots to the purchaser, Wiliam Bland. This ques- 
tion was objected to by the defendant, because the deed was not produced 
by the plaintiff, and no notice had been served on the defendant to pro- 
duce it. The court sustained the objection and rejected the evidence. 
This witness further stated that in February, 1839, the house and lots 
were worth $800. The witness, Yeargain, faa stated that, some few 
months before the sale, he offered the hone and lots to Bland at $800; 
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that Bland refused to give that sum, but offered the witness $700, which 
the witness refused to take. 

The court charged the jury that to entitle the plaintiff to recover he 
must prove that some part of the usurious interest had been received by 
the defendant; that it was proper for them to take into consideration the 
recelpt mm connection with the evidence of the witnesses, and if they 
believed the witnesses, and collected from the whole of the unos that 
usurious interest had been received by the defendant, th plaintiff was 
entitled to recover. The court further stated, it was necessary for the 
plaintiff to prove that Hanks had conveyed the house and lots to Bland 
by deed before the title would vest in Bland, and if they beheved from 
the testimony that the legal title was still in Hanks, and that Bland had 
received nothing in any other way, the plaintiff was not entitled to 
recover, 

The jury found a verdict for the defendant, and judgment being ren- 
dered accordingly, the plaintiff appealed. 


George W. Haywood for plaintiff. 
200) J. H. Haughton for defendant. 


Nast, J. Several questions of law were made during the trial, and 
several objec ‘tions taken to the judge’s charge. We do not deem it neces- 
sary to notice any of them, for 1f his Ilonor did commit an error in his 
directions to the jury, it would do the plaintiff no good to grant him a 
new trial. Upon the case, as it appears before us, it is obvious he cannot 
recover. The simple statement 1s, that the defendant loaned to Yeargain 
at different times $482, upon which large usurious interest was reserved, 
but that he has actually received no more than $400 in return. So far 
from exacting usurious interest, he has not got back that which by law he 
nught have received, which was the actual sum loaned with 6 per cent in- 
terest on 1t. He has not, therefore, according to the case, taken one cent of 
usurious interest, and, of course, has not incurred the penalty of the law. 

The plaintiff’s right to a recovery has, before us, been placed on 
(300) the ground that, as the house and lot were, at the time they were 

conveyed to Hanks, worth $800, which is more than the sum 
loaned, with legal interest, the defendant has incurred the penalty desig- 
nated by the act of the General Assembly by taking the house and lot in 
discharge of the bonds. We do not think so. The bonds which were 
given, as well as the conveyances, could have been avoided for the usury 
if suits had been brought to enforce them, as they were but securities for 
the money loaned. But this is an action to recover the penalty inflicted 
by statute for making an usurious loan, which is double the amount of 
the money loaned; and before the defendant can be subjected to this 
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heavy penalty it must not only be shown that the loan was usurious, but 
that the defendant has reccived the usurious interest or some portion of 
it. And if in this case the house and Jot were worth at the time $800 
and had by Yeargain, the borrower, been conveyed to the defendant in 
payment of the bonds so given by him, and by the defendant so received, 
it would clearly have been usurious and the penalty incurred; for im 
order to complete the usury it is not necessary the usurious interest 
should have been reecived in money; if received in property it is suf- 
ficient, the law looking to the substance, and not to the form, of the trans- 
action. That is not the case here. The house aud lot are conveyed to 
Hanks, not that he shall convey them to the defendant, but that he shall 
sell them, and with the proceeds pay the debt due the defendant. The 
trustee, after duc notice, sells the property at publie auction, and the 
defendant becomes the purchaser for the sum of $400—a sum the full 
value of the property and less than the moneys loaned, and the bonds 
are given up and the deeds satisfied. It may be that Yeargain has been 
injured by the deterioration of his property, but the loss to the borrower 
is not the only eriterion by which to judge whether a transaction 1s 
usurious. Hhringhaus v. Ford, 26 N. C., 528. If a third person had 
purchased the house and lot at the sale, for the price the defendant 

bid for them, the loss to Yeargain would have been precisely the (301) 
same, yet no one could imagine for a moment that, upon trustee’s 
paying over that money to the defendant and his surrendering the bonds, 
he would have ineurred the penalty of the law. How is the principle 
varied by the defendant’s purchasing ? 

However contaminated the contract was, and unquestionably, accord- 
ing to the statement of the case, it was usurious, we are of opinion that 
it does not appear that the defendant has received the usurious interest 
reserved, or any portion of it, and that he has not incurred the penalty 
of the law. 

Per CrriamM. No error. 


Cited: Caraness v. Troy, 32 N. C., 818; Pritchard v. Meckins, 98 
N. C., 247; Rushing v. Birens, 123 N. C., 275. 


WILLIAM W. VASS, Apmr. or N. N. SOUTHALL, v. MARY SOUTHALL. 


1. A gold watch, worth $100, the gift of a husband to his wife, cannot in our 
country be considered as among the paraphernalia of the wife. when the 
husband at the time of the gift was a man of limited means or small prop- 
erty and afterwards died insolvent. 
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2. What shall he considered as paraphernalia of the wife is a question for the 
court. but guere, whether a court of Jaz can take notice of it at all” 


AppEaL from Dick, J., at Spring Term, 1844, of Granvite. 

Trover tor a gold watch. The evidence was as follows: The defendant 
was the widow of the plaintiff's intestate, N. N. Southall. Tt was in 
proof that the said N. N. Southall was an iunkeeper in the town of 
Ifeuderson; that lis circumstances were hnuted, but he was in good 
credit until shortly before his death, and that he did not leave property 
sufficient to pay his debts. It was also in proof that the watch, which is 

the subject of this suit, and which was proved to be worth about 
(302) $100, was what is called a gentleman’s watch; that it was pur- 

chased by N. N. Southall some three or four years before his 
death, and that it was generally worn by the defendaut, but it was 
occasionally worn by her husband. There was 10 evidence of an express 
gitt to the defendant, but it was proved the defendant had said at one 
time, in the presence of her husband, that he had given her the watch 
aud that at another time the defendant said she had lent her husband 
$100 and held the watch in payment of the loan. It was proven that the 
detendant had possession ot the watch; that a demand was made by the 
plaintitt before the action was brought, and the defendant refused to 
surrender it. 

His Honor charged the jury that even if they should be ef opinion 
that the plaintiff’s intestate had made a gift of the watch to the defend- 
aut, he being insolvent at the time of his death, the plaintiff was entitled 
to recover, 

The jury found a verdict for the plaintiff, and judgment being ren- 
dered accordingly, the defendant appealed. 


Vo counsel for plaintiff. 
E.G. Reade and Tredell for defendant. 


Daniter, J. The articles comprised under the term paraphernalia 
include such apparel and ornameuts of the wife as are suitable to her con- 
dition in hte. 2 Blac. Com., 436. What are to be so considered is a 
question to be decided by the court, and will depend upon the station and 
fortune of the parties. 2 Roper IIus. & Wife., 141. The judge told the 
jury that, even if they were of opinion that the plaintiff’s intestate had 
made a gift of the watch to defendant, he being insolvent at the time of 

his death, the plaintiff was entitled to recover. Without going 
(303) into the question whether a court of law now takes any notice of 
paraphernaha, we must, however, concur with his Ilonor and sav 
that the watch in controversy was not paraph ernalia, under the cireum- 
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stances the husband was in at the first time he permitted his wife to use 
the said watch, and afterwards up to the time of his death. The case 
states that the husband was always a man of limited means, which we 
must understand a man of but little property, and his estate was found 
to be insolvent at his death. Such a watch could not be considered suit- 
able to the wife of a man in such cireumstances in our state of society. 
Per Cerram. No error. 


STATE v. WILLIAM A. J. POLLOK. 


Where a gate has been unlawfully erected across a public road, and the pro- 
prietor of the land through which the road passes, and on which the gate 
has been placed, afterwards sells the land to A., who never actually entered 
into the land, but leased it to others, who kept up the gate., A. is not indict- 
able for the continuance of the nuisance. 


AprEAL from Manly, J., at Spring Term, 1844, of OnsLow. 

The defendant was indicted for obstructing a public road by erecting 
and Keeping across it a gate, without a heense from the County Court. 
On “not guilty” pleaded, the jury found a special verdict: That a former 
owner of the land through which the road passes erected the gate im ques- 
tion; that, four years before the bill was found, that person sold and 
conveyed the land to the defendant, with the gate then standing; that 
the defendant did not at any time actually enter into the land, but that 
he leased the same to other persons, who entered and have occu- 
pied the laud ever since as the tenants of the defendant, and have (304) 
kept up the gate up to the finding of the bill, and that no license 
was ever given by the county court to any person to erect the gate. 

On this verdict judgment was given for the defendant, and the Solici- 
tor for the State appealed. 


Attorney General for the State. 
No counsel for defendant. 


Rrrer, C. J. The person who erected the gate, and those who have 
kept it up ‘and used it, are guilty of the offense a in the indictment. 
But the defendant is not responsible for their acts, im which he had no 
participation by aiding | in or procuring them to be done. Any person 
might abate the nuisance erected on the defendant's land, but he, merely 
as owner, is not more under an obligation to do so than any Siler citizen. 
Tf one cut a tree across the road on another’s land, the owner of the land 
is not obliged to remove it, but the overseer of the road. The tenants 
who used the gate by keeping it closed and impeding the travel] are, no 
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doubt, guilty. But a landlord is not answerable criminaliter for nui- 
sances erected or continued by the lessee. To make one guilty of a crime, 
some personal agency or delinquency of his own is requisite. 


Per Curran. Affirmed. 


Cited: S.v. Hunter, 27 N. C., 370; S. v. Wheatfield, 30 N. C., 317. 


(305) == = 
STATE vy. WILLIAM A. J. POLLOK ann WHITE HUMPHRIES. 


1. In an indictment at common law for a forcible entry it is sufficient to prove 
that the defendant entered with such force and violence as to exceed a 
bare trespass. 

2, Where a party, entering on land in possession of another, either by his 
behavior or speech, gives those who are in possession just cause to fear 
that he will do them some bodily harm if they do not give way to him, his 
entry is esteemed forcible, whether he cause the terror by carrying with 
him such an unusual number of attendants or by arming himself in such a 
manner as plainly to intimate a design to back his pretensions by force, or 
by actually threatening to kill, maim, or beat those who continue in pos- 
session, or by making use of expressions plainly implying a purpose of 
using force against those who make resistance. 


ApprEsaL from Manly, J., at Spring Term, 1844, of Onsnow. 

Indictment for forcible trespass at common law. It appeared on the 
trial that the land on which the forcible trespass was alleged to be com- 
mitted had been in dispute between the prosecutor, Watson, and the 
father of the defendant for some years; that their lands adjoined each 
other; that it was finally referred to arbitrators to decide between them, 
and that these arbitrators decided the question in favor of Watson, the 
prosecutor; that this award was made under an order of court, and 
before it was returned to court the alleged trespass took place; that the 
order for arbitration was made at March Term, 1841, of Onslow Superior 
Court, and the award made at the followimg Spring Term, to-wit, 1842, 
when it was confirmed. It also appeared in evidence that the father of 
the defendant, Pollok, had possession of the /ocus in quo in 1841, and 
some years previous, by cultivating the pine trees for turpentine, but 
that after the award was made, and before it was returned to court or 
made a judgment thereof, Watson, the prosecutor, with his son 

(306) and a slave, in the month of March, 1842, the regular period for 
beginning the annual work of getting turpentine, proceeded to cul- 

tivate the trees by chopping them, etc., as the defendant’s father had done 
the year before; that they had continued to do so, unmolested by the 
defendants or either of them, and were beginning the work of the second 
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week, the son and slave being on the premises, when the two defendants, 
with five or six negro men, also went on the ground, and the slaves were 
ordered by Pollok to go to chipping. Watson forbade the slaves, upon 
which a dispute arose as to their respective rights to the land, in the 
course of which the defendant, Pollok, stated that he knew the arbitra- 
tors had given the land to Watson, but that he intended to keep it, and 
would work the trees at the risk of his life. Ife further stated that if 
Watson would chip the trees he would dip them. After some further 
angry words, the defendant, Pollok, advanced upon Watson, rolling up 
his sleeves, and saving le would whip hin and his father, too, when the 
detendant, Humphrey, interposed and told Pollok not to fight. It fur- 
ther appeared that the defendants, Pollok and Humphrey, were both 
informed of the fact that Watson’s hands were on the land, working the 
trees, and they had some conversation relative to the propriety of arm- 
ing themselves before they should go there. Watson and his slave went 
off and abandoned the land to Pollok, who has continued to work the 
trees since. The slave left while the dispute was going on, and Watson 
soon after, 

The detendants’ counsel contended that Watson, the prosecutor, never 
had such a possession of the premises as could be violated by a forcible 
eutry, because (1) lus interference was for too short a time; (2) it was 
an unlawful possession; (3) the possession had not been yielded up to 
Watson, the prosecutor; (4) that, supposing the possession in Watson to 
be complete, there was uo evidence that he had been foreibly entered upon 
or ejected; that there should be some actual breach of the peace. 

The court charged the Jury that before the defendants, or either (307) 
ot them, could be legally convicted, under the indictment, the jury 
should be satisfied upon two poiuts—(1) that the prosecutor, Watson, 
had by himself or lis servants the actual possession of the premises in 
dispute; (2) that the defendants entered upon him and put him out by 
foree. In respect to the first point, the jury were instructed that 1t was 
not necessary this actual possession should be continued for any length 
of time; it was sufficient 1f the possession had been discontinued by Pol- 
lok and there was an actual entry upon and occupation by Watson of the 
premises In the manner described. Nor was it necessary that this pos- 
session should be a dawful one, in any other sense than that it should be 
peaceably enjoyed by Watson. Nor was it believed to be essential that 
Pollok should have yielded up his possession, provided the jury should 
find it was put an end to in any way. The true question was, not who 
had the best right to possess, but who had the actual possession—the 
possessio pedis of the law. Upon ihe second point the court informed 
the jury that it was not always easy to define the precise degree of force 
necessary to constitute a forcible trespass. It was beheved, however, to 
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be unnecessary to go to the extent of showing an actual personal violence. 
Tf there was such a show of force as to create a reasonable apprehension 
in the minds of the adversary party, that they must yield in order to 
avoid a breach of the peace, and they did vield without proceeding to 
that extremity, 1t would nevertheless be a yielding upon force-—such a 
force as would constitute it a forcible trespass. But if he yielded, not 
in consequence of such necessity, but because of an apprehension that 
he might not be able to gather the result of his work, or such a contest 
would be unprofitable or vexatious, or for any reason other than the 
apprehension above designated, the defendants would not be guilty of 
the force necessary to give their acts a criminal character, and they 
should be acquitted. The jury were told they might acquit one, or both, 
according to the view they might take of the testimony. There 
(308) was no question as to whether the occupation of land by working 
the turpentine trees thereon be a possession. It was conceded on 
both sides that it was. 
The jury found the defendant Pollok guilty, and Humphrey not 
guilty, and judgment having been rendered against Pollok according to 
the verdict, he appealed to the Supreme Court. 


Attorney General for the State. 
John H. Bryan and James W. Bryan for defendant. 


Danren, J. This is an indictment at common law for a forcible entry. . 
First, the defendant contended that the prosecutor never had such a pos- 
session of the /ocus in quo as could be violated by a forcible entry. The 
defendant’s father (under whom, we must take it, he acted) was in the 
vear 1841 in the quiet possession of this land, and cultivated the pine 
trees thereon in extracting turpentine from them. <A dispute as to the 
title or boundary of this land having arisen between the prosecutor and 
the defendant’s father, they submitted it by rule of court to arbitration. 
The arbitrators awarded the land to the prosecutor, but before the award 
was returned into court, to-wit, in March, 1842, the usual period for the 
beginning of the annual work of getting turpentine, the prosecutor, with 
his hands, entered on the said land and proceeded to cultivate the trees 
by chipping, ete., as the defendant’s father had done before. The pros- 
ecutor aud his hands had continued to do so for a week unmolested; 
and were beginning the work of the second weck, with another white man 
and six slaves, when the defendant came with force and expelled them. 
The defendant at the time said that he knew the arbitrators had given 
the land to the prosecutor, but that he intended to keep the land and 
would work the trees at the risk of his life. The court charged the jury 
that if Pollok’s possession had been put an end to in any way, and the 
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prosecutor had actually entered upon and occupied the premises in the 
manner described, it was a sufficient possession for the purpose of 

this indictment, and that it was not necessary the prosecutor (309) 
should show that his possession was held under fit/e in any other 

sense than that it was peaceably held and enjoved by him at the time the 
forcible act was done by the defendant. We do not see any error in this 
charge. At common law, it is sufficient to prove that the prosecutor was 
possessed of the land and that the defendant entered with such force and 
violence as to exceed a bare trespass. Wilson's case, 8 Term, 357; Ros, 
on Evid., 374. 

Secondly, the court charged the jury that personal violence was not 
necessary to constitute the offense; that 1f there was such a show of force 
as to create a reasonable apprehension in the adversary that he must 
vield, to avoid a breach of the peace, and he does so vield, it would be a 
vielding upon force, and such as would constitute it a forcible trespass. 
We do not see any error in this part of the charge of his Honor. The 
defendant contended that the offense was not complete until some actual 
breach of the peace had been committed. But the law is, where the 
party, either by lis behavior or speech, at the time of his entry, gives 
those who are in possession just cause to fear that he will do them some 
bodily harm if they do not give way to him, his entry is esteemed fore1- 
ble, whether he cause the terror by taking with him such an unusual 
number of servants, or by arming himself in such a manner as plainly 
to indicate a design to back his pretensions by force, or by actually 
threatening to kill, maim, or beat those who continue in possession, or 
by making use of expressions which plainly imply a purpose of using 
foree against those who make resistance. Hawk. P. C.. b. 1, chap. 64, 
sec. 27; Roscoe on Evid., 377. 

Per Crriam. Affirmed. 
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1. The occupation of pine Jand by annually making turpentine on it is such an 
actual possession as will oust a constructive possession by one claiming 
merely under a superior paper title. 
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2. Where the extent of a wrong-doer’s possession is so limited as to afford a 
fair presumption that the party mistook his boundaries, or did not intend 
to set up a claim within the deed of the other party, it would be a proper 
ground for saying that he had not the possession, or that it was not 
adverse. But it is otherwise where the possession was willful, open, and 
notorious. 


3. The entry of an owner upon a trespasser will enable the former to maintain 
trespass, but it must be an entry for the purpose of taking possession, 
which may he evinced by acts of ownership on the land. as plowing it, 
or the like. or by a formal declaration of the intention accompanying the 
entry. 


4, But although such entry be made, vet if the wrong-doer continue his posses- 
sion, the deed of the owner, not being made on the land, and such adverse 
possession continuing, is not valid to pass a title to the land. 


APPEAL from Pearson, J., at Spring Term, 1844, of EncGecomBE. 

Trespass quare clausum fregit, commenced in May, 1841. The locus 
am quo is a ship ot land, about half a mile long and from 100 to 150 yards 
wide, containing about 26 acres. The plaintiff showed the title to be in 
Susan ITines on 1 September, 1840, as a part of a large tract, containing 
about 200 acres, which she sold and conveyed to the plaintiff by deed, 
bearing date 1 September, 1840, and containing a general warranty, 
“except as to a small part claimed by Carter,” the defendant. Miss 
Fines was an infant until a short time before her sale to the plaintiff, 
aud Richard Elines was her father and guardian and kept a teuant on 

the land from 1828 to the date of the deed, but the tenant oceupied 
(311) the upper part of the tract and had no actual possession of any 

part of the 26 acres. The pleas were “uot guilty” and “liberwm 
tenementum.” 

On the trial the defendant showed a patent to one Ellis, issued in 1822, 
for 5714 acres of Jand and ineluding the slip of 26 acres, and showed, 
further, that in 1834 Ellis placed a tenant on lis tract, who lived on a 
part of the tract without the limits of the 26 acres in dispute, but who 
in that year boxed all the pine trees suitable for making turpentine, as 
well within the disputed part as on the residue of the tract, and continued 
to cultivate the trees in the usual way of making turpentine regularly 
every vear up to 1839, inclusive, and that in January, 1840, Ellis sold 
and conveyed to the defendant, who entered upon the lands and calti- 
vated the same trees during 1840 and 1841. It appeared in evidence 
that the process of making turpentine is, after the boxes are cut, to begin 
operations about 1 April and chip the trees so as to allow the gum to 
exude and run into the boxes below, and every § or 10 days, after chip- 
ping particular trees, to dip the turpentine collected in the boxes and chip 
the trees afresh. This continues until about 1 October, when the gum 
ceases to flow, and that which has become hard on the trees during the 
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summer is scraped down, which terminates the eultivation for that year. 
The trees then stand until the next sprig, when the process 1s renewed, 
and so from year to year, mntil the trees become exhausted, which may 
be, according to the industry with whieh the business of chipping is plied, 
from 5 or 6 to 10 years. No fencing or inclosure around the land is 
required. 

The ship of 26 acres consists of about 10 acres of old field, grown up 
mm young pines, and the residue of swamp, excepting a few spots on 
which the original growth of pines fit for turpentine stood, amounting 
to some 30 or 40, or more. The /ocus in quo is situate on the edge of the 
swamp, and no road passes within sight of it. 

In August, 1840, Mr. Hines, at the request of lis daughter, being in 
treaty for the sale of the land to the plaintiff, went on the dis- 
puted land and found the defendant there, tending the trees and (312) 
making turpentine, and told him he must quit trespassing on the 
land or he would be sued. To that the defendant made no answer, but 
eontinned his operations, making two barrels of turpentine that vear on 
this piece of land, and also renewing the business of carrying it on the 
next vear, 1841. The deed from Miss Hines to the plaintiff was not 
executed on the land. i 

The defendant’s counsel insisted that the plaintiff could not recover, 
because the defendant was 1m the actual adverse possession at the time 
the decd was executed to the plaintiff, and that the plaintiff never had 
such a possession as enabled him to maintain trespass. The plaintiff's 
counsel insisted that, there being no house nor enclosure of the defendant, 
the fact of his attending the turpentine trees did not amount to a con- 
tinuing possession, but constituted so many distinct trespasses every time 
he went on the land, and as Miss Hines had a tenant on a part of the 
tract, and had title, this gave her, in law, the possession of the whole; 
and supposing that when the defendant went on her land this disturbed 
her possession for the time, still the instant he went off, her constructive 
possession took effect again, and there was no proof of an actual posses- 
sion by the defendant at the time the deed was delivered. Secondly, that 
tending some 30 or 40 turpentine trees im an out-of-the-way place was 
not such an open and notorious possession as the law required to divest 
the possession of the real owner. Thirdly, that the entry of Mr. Hines, 
as his daughter’s agent, in August, 1840, revested the possession, so that 
she could then bring trespass or make a deed to the plaintiff and enable 
him to bring the action. 

The court instructed the jury that, up to the time when Mr. Hines 
came on the disputed land, the possession of it was in the defendant by 
reason of the regular tending the turpentine trees by himself and 
those under whom he claimed; and that if the jury believed that (313) 
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the defendant did not abandon his possession after he was forbidden to 
trespass further, but remained on the land after Hines left it, and con- 
tinued to cultivate the trees that year, and resumed the cultivation the 
next, the possession was legally in the defendant and held adversely by 
him at the time Miss Hines conveyed to the plaintiff, although the de- 
fendant might not in fact have had his foot on the disputed land at the 
instant the deed was executed; and, therefore, that the locus in quo did 
not pass by the deed to the plaintiffs, and he had not the title nor the 
possession which would enable him to maintain this action. 

The jury found the defendant not guilty, and from the judgment ren- 
dered, pursuant to this verdict, the plaintiff appealed. 


B, F. Moore and J, IH. Bryan for plaintrff. 
Badger & Mordecai for defendant. 


Reurrix, C. J. As the paper titles of Miss Hines and the defendant 
both covered the /ocus in guo, and that of the former was the better title, 
the possession of the disputed land was constructively in her, unless the 
acts of Ellis and the defendant amounted to actual possession of the focus 
in quo, in which case Miss Hines must be deemed to have been ousted of 
her possession of that part of the land covered by both conveyances. 
Carson v. Burnett, 18 N. C., 546. This brings up the question whether 
the making of turpentine without a residence on the land or the enclosing 
and cultivating a part of it in crops of grain or the like, constitutes pos- 
session, actual and adverse, so as fo amount to a dispossession of the true 
owner. The question, though not brought directly inte judgment in this 
Court hitherto, is not entirely new, having several times occurred, inci- 
dentally, and been often thought of by the profession. We are all of the 
same opinion on it with his Honor. That opinion was intimated im 
Green v. Harman, 15 N. C., 158, and was almost necessarily implied in 

what was said in Carr +. Carr, 20 N. C., 317. The evidence in 
(314) this case shows, and every one acquainted with the operation must 

be sensible, that there can hardly be a more positive, direct, or 
open exercise of continued dominion over land than the making of tur- 
pentine from year to year. It occupies the whole time of those engaged 
in it for more than half of every year, and, as yielding a regular annual 
crop, the cultivation of the trees is a steady employment through a series 
of vears. Nothing can be more striking to the observation than the trees 
which are tended for turpentine, being chipped as high as a man can 
reach with a round shave, as it is called, on a long handle, and thus be- 
coming whitened by the hard turpentine for half their circumference and 
to the height of 12 or 15 feet. They cannot fail to attract the attention 
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of those who come in view of them, and theretore give to this operation, 
as an act of ownership, as much notoriety as perhaps anything else can, 
unless 1t mav be the actual residence of the party. And from the nature 
of the business and the period requisite for its prosecution, it may not 
only be seen that the trees are tended, but the owner of the land has 
every requisite opportunity of discovering the person who tends them. 
In its nature it is not a clandestine, but an overt act of ownership— 
not made up of distinet trespasses, but amounting to occupation, 

But it was argued that, although it may be true that the making of 
turpentine constitutes possession when carried on to a considerable 
extent and with certainty, visible to the owner, vet that, here, the trees 
were too few and the place too nuch out of the way to authorize a fair 
inference that the owner knew thereof, and, therefore, that her possession 
canuot be held to have been terminated. We admit there mav be eases in 
which the possession may be of so minute a part of the disputed land as 
not to amount to an ouster of the owner, being regarded, rather, as an 
inadvertent encroachment without a ¢laim of mght, or as permissive and 
not adverse. But in such cases the conclusion does not arise from the 
supposition that the owner was actually ignorant of the fact of the pos- 
sess]lon or of its extent, but, as was mentioned in (rreen ve. far- 
man, that the other party did not intend to usurp a possession (315) 
beyond the boundanes to which he had a good title. In holding 
that making turpentine constitutes possession, we necessarily hold that 
it ix au oecupation which by its nature is suthciently notorious to afford 


notice to an owner of ordinary attention to his affairs. {[f, therefore, the 
extent of the wrong-doer’s possession be so limited—tor example, here, 


the number of trees so few—as to afford a fair presumption that the party 
mistook his boundaries or did not intend to set up a elaim within the 
deed of the other party, it would be a proper ground for saving that he 
had not the possession or that it was not adverse. But in the ease before 
us there ean be no doubt that the defendant did intend to take possession 
wud to assert a title to the extent of his own deed. Those who went before 
him actually tended the trees 6 vears before his purchase. It does not 
appear that they or he knew that Miss Hines had a title to the land, and 
as soon as he purchased he commenced that use of the land from wluch 
he would derive the most profit. Ils purpose, therefore. was to enter 
into and claim the whole, as must be assumed upon the same principle on 
which the courts hold that a possession of a part of the land disputed is 
the possession of the whole of it. We do not say, if a person designs and 
by contrivance is able to coneenl from the owner this o¢cupation of a 
minute parcel for the purpose of defeating the better title by a clan- 
destine occupation, that it might not make a case of fraud which shonld 
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not be allowed to sueceed. But if it be so, the intent must be found by 
the jury, and no such point was made to the jury upon this trial. This 
case 1s, that every tree on the Jand that was fit for the purpose was boxed 
and tended for a crop of turpentine 6 or 7 years by those who had deeds 
which covered the land and who claimed it under those deeds, and had no 
notice of an adverse claim until nearly the seventh year of their posses- 
sion. They went as far as they could in taking possession, unless by 
living on the land or enclosing it for a grain crop. 
(316) It was further contended that the entry of Mr. Hines revested 
the possession of his daughter, so as to enable her to bring trespass 
or to convey to the plaintiff, so that he could sue. It is not doubted that 
the entry of the owner upon a trespasser will enable the former to main- 
tain trespass. Dut it is not mercly going on the land in the possession 
of another that will have that effect. It must be an entry for the purpose 
of taking possession, which may be evinced by acts of ownership on the 
land, as plowing it, or the like (Butcher v. Butcher, 7 Barn. & Cress., 
399), or by a formal declaration of the intention accompanying the entry. 
2 Bl. Com., 312; 3 Bl. Com., 176. It might, perhaps, be questioned 
whether Mr. Eines’ entry was of that character, as he merely warned 
the defendant that if he continued there he would be sued, which might 
have been in ejectment, perhaps, and not in trespass. But admit that 
Miss [ines might have brought trespass, or that her deed, if it had been 
made on the land, would have been operative (Carson v. Burnett, 18 
N. C., 554), yet it does not follow that this deed, not executed on the 
land, is valid, and therefore that the plaintiff can have this action. We 
have already said that we hold the defendant to have been in possession 
when Mr. Hines went on the land. The jury have found that the defend- 
ant did not abandon the possession, but continued there while Hines was 
there and after he went away, tending the trees, as before, through that 
season. That was, ef course, until and after the execution of the deed to 
the plaintiff, which was on 1 September, 1840. At the date of the deed, 
therefore, the defendant had the same possession he had all along had, 
which was adverse to Miss Hines and prevented her from assigning her 
right of entry. His Honor stated to the jury that such would be the law, 
even 1f they should think the defendant was not in person on the land 
at the particular juncture of the execution of the deed. That was going 
further than was necessary in the case, since it was for the plaintiff to 
show that there was the hiatus in the defendant’s possession, 
(317) which both preéxisted and followed the execution of the deed, and 
he gave no evidence on the point. Therefore, if there were error 
in that respect, it ought not to prejudice the defendant. But we coneur 
in the opinion as expressed; for the possessor of a house or field does not 
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lose his possession by merely going out of them, without any intention 
of abandonment, but animo rerertendi—no other person entering into 
possession with a claim to hold it. 

The Court therefore approves the instructions to the jury. 

PrEr Curran. No error, 


Cited: Loftin v. Cobb, 46 N, C., 412; White ve. Cooper, 58 N. C., 53 
Wiliams 3 Wallace: is Ne Cio Gada . Hensley, 82 N.C, 493: 
King v. Wells, 94 N. C., 852; MeLean v. Siti 106° N2C. 118: MeLean 
ro Smith, V4 N.C, 365; Hamilton v. Icard, 1b., 588; Shaffer +. Gaynor, 
117 N.C... 21; Locklear rv. Savage, 159 N. C., 2388; MeCashill vr. Lumber 
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1. Where an individual appropriates land for a public highway. much less time 
than 20 vears will sutce to make it a public road: for it is rather the 
intention of the owner than the length of time of the user which must 
determine the fact ef dedication. 


2) Where x road has been used by the publie as a public highway for 20 yvears. 
and there is no evidence how this user commenced, a presumption of law 
arises that this road has been laid off and established as a public road by 
due course of law: but a possession or user by the public for a Jess time 
will not raise this prestmption. 


oe 


3ut a county court cannot dedicate or appoint a public read in any other 

manner than as authorized by law. 

4. There may be a publie road de facto, and the only person who can question 
the right to sueh «a road is the owner of the lnnd: but the owner can only 
he bound hy a proceeding against him according to ihe law of the land. o1 
by an user of 2O vears, from which such proceedings will ordinarily be 
prestmed., 

5. So, also, no presumption of a legal authority to erect a gate across a public 

road can avise in a less time than 20 years from the actual erection of 

the gate. 


Appian from JJanly. J.. at Spring Term, 1844, of Onstow. 

The indictinent under which the defendant was tried was for the 
obstruction of a public highway, by the erection of a gate across it. The 
evidence in the case was that the defendant had erected a gate across the 
road, as laid in the bill of indictment, about 9 or 10 vears before the 
commencement of the prosecution, and that this obstruction had con- 
tinned to the time of the prosecution. Tt appeared, also, that the road, 
leading between the two points designated many years ago, had run in a 
different direction, but that for the last 25 vears it had not been changed ; 
that the present road had been used for all that time as a public road, 
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(319) and was so traveled and considered by the neighborhood; that the 
county court had witformly exercised a jurisdiction over it, as 
such, bv laying it off into road districts and appointing overseers thereof, 
It was contended by the detendant’s counsel that there could be no 
conviction, because ( ifs the road had never been legally laid out and 
established as a public road; (2) that the time which the gute had stoud 
across the road raised a presu amption ot a grant of the power io erect It. 
But the court believed, and so instructed the jury, that there was no 
necessity for showing any act of legislation. or of the court, laving out 
the said road, if the jury believed it had been used as a public road in 
the manner feet fed by the witnesses, for 20 vears or more. A legal 
setting apart or allotting of the road to the use of the pubhe would be 
presumed. And so, if the county court had assumed a jurisdiction over 
the road in question, allotting it into road districts, assigning hauds and 
appointing overseers for the same, this would be implied dedication of 1t 
to the public uses, and no other more formal proceedings would be neces- 
sary for that purpose. The road would be thus a pubhe road de fuels, 
and it would be indictable to obstruct it. 

The court instructed the jury that the continuance of the obstruction 
had not been sufficiently long to warrant any presumption of a grant for 
its erection, 

The jury, under these instructions, found a verdict against the detend- 
aut, and, judgment being pronounced accordingly, the defendant ap- 
pealed., 


lttorney General for the State. 
Vo counsel for defendant. 


Nasu, J. The first iistruction given by the court is in answer to an 
objection made by the detendant’s counsel, “that the detendant could not 
be conv ieted, because the road had not been legally hud out or 

(320) established as a public road,” either by the act of the Legislature, 
as in the case of railroads, or by the county court, or by a dedi- 

cation of it by the individual owning the land over which it runs. The 
judge instructed the jury that if they believed the road had been used 
for 20 vears, and upwards, as a publie road, as testified by the witnesses, 
a legal allotment or setting apart of the road to the publhe would be pre- 
sumed. This instruetion is, we think, erroneous in two particulars. Tt 
it was the meaning of the court to inform the jury that where a road is 
established by a dedication of it to the use of the public, 20 vears user ot 
it by the public was necessary to constitute It a public road. we think he 
erred. When such dedication, which is the act of the party, takes place, 
much less time will sutice, and the time may in some cases commence 

240 


NG JUNE TERM, 1844. 


a i RA 


STATE bY. MARBLE. 


with the dedication itself. As, where an individual, owning land in a 
town, lays out a street through it, and lots on the sides, and sells the lots, 
the dedication is complete at once; for it is rather the intention of the 
owner than the length of time of the user which must determine the fact 

of the dedication. Woolridge on Ways, 11; 11 East, 876, in note, by 
Lord Kenyon. From the objection taken, however, and the reply to it 
by the court, we presume, an allotment or setting apart by the county 
court, or the action of the Legislature, was meant, and to that principle 
it was the intention of the judge to direct the attention of the jury. In 
that view of the charge, we think there is error. From the case it appears 
that the public had ind but about 15 or 16 years undisturbed possession ; 

for it is stated that the gate had been erected 9 or 10 years before this 
indictment, and that the right of the defendant to erect and keep it up 
had not, during that space of time, been questioned. We are of opimion 
that where a road has been used by the public as a public nghway tor 
20 vears, and there is no evidenee how this user commenced, a presaimp- 
tion In law arises that it has been, by due course of law and by the proper 
tribunal, laid off and established as a public road or highway. <A pos- 
session or user by the public for a less time will not raise the presump- 
tion. In this case the 20 years had not expired at the time the 

gate was erected; for the remainder of the time the pubhe (321) 
enjoved the use cum onere. Geringer v. Summers, 24 N. C., 282. 

We do not ceneur with his Honor im the second branch of his mstruec- 
tions. According to the instructions as given, if the county court should, 
without a petition in writing, or the intervention of a jury, or notice to 
the party intcrested, lay out a road through an individual’s land or field, 
and appoit an overseer and allot him hands, this road, when opened by 
the overseer, would be de fucto a public road, and no other more formal 
proceedings would be necessary, and it would be an indictable offense 
to obstruct it. We cannot concur in this view of the law as an un- 
qualified proposition. The law requires that to establish a pubhie road 
a petition in writing shall be filed in court, and that it shall be made to 
appear to the satisfaction of the court that all persons over whose lands 
it mav be intended the road shall pass shall have reecived 20 days’ notice, 
and the court shall then appoint a jury to lay off the road and assess to 
the parties interested the damages they shall sustain by the establishing 
of such road. Jt the instructions we are now considering be correct, all 
these guards to private rights are thrown down, and the owner of the 
land is deprived of the use of it, and is indictable if he obstructs the 
road, even by putting up a gate across 1 to protect a growimeg crop. We 
do not deny that there may be a pubhe road de facto; and the question 
whether such a road were properly laid out or not, or whether it was 
dedicated by the owner, can only arise between the pubhe and the owner; 
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it is binding on all others. And in this case the defendant, though not 
stated 11 the case to be so, we gather from all the facts, was the owner 
of the soil over which the road obstructed runs. These principles are 
clearly deduced from the case of Woolard +. McCullough, 23 N. C., 482. 
We agree with his Tonor that the length of time during which the 
gate had been standing on the road did not authorize the jury to presume 
a grant for its erection. This grant could only be made by the 
(322) county court, upon a proper application, supposing that the 
road was a public road; and the user of the gate for a less time 
than that which would authorize the presumption of a laying out of the 
road by a proper order of the couuty court will not authorize the pre- 
sumption of a grant by the court of the right to erect it. 
Upon the whole, the judgment of the court is erroneons. 
Prr Curran, . Venire de noro., 


Cited: S. uv. Hunter, 27 N. C., 3870; Welch v. Piercy, 29 N. C., 368; 
S. +, Johnson, 88 N. C., 660; 8S. v. Cardwell, 44 N. C., 248; Tarkington 
vw. Mchea, 47 N. C., 49; Askew v. Wynne, 52 N. C., 24; Crump v. Mims, 
64 N. C., 769: 8. v. Long, 94 N. C., 899; Pise vr. Whitaker, 146 N.C., 
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Where A., the plaintiff, had a deed of trust under which he claimed the delbtor’s 
property, and, at a sale by execution of the same property, declared that he 
objected to the sale unless the purchaser would agree to pay his debt. and 
he had a private conversation with the person who afterwards bid off the 
property: Held. that the plaintiff had no right, in an action of assrumpsit 
against the person who purchased property, to recover the amount of his 
debt. 


AprraL from Bailey, J., at Spring Term, 1844, of Hertrorp. 
lssumpsit. The evidence was that the plaintiff, the defendant, and 
several other persons were present at the sale of a house and lot in Mur- 
freesboro belonging to one George Spiers, sold by virtue of an execution 
at the instance of the defendant, tested November Term, 1842. The 
plaintiff stated, in the presence and hearing of the persons attending the 
sale, that he had a claim upon the house and lot by virtue of a 
(323) deed im trust executed by George Spiers, the defendant in the 
execution, conveying to him the house and lot in trust, to pay, 
among other debts, one to himself for *65, and unless the purchaser, 
whoever he might be, would agree to pay tim the amount of his debt so 
secured by the deed in trust, he would forbid the sale. Mr. L. M. Cowper 
then stated that it was true that Jordan, the present plaintiff, held a 
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deed in trust, securing to him a debt which Spiers owed him of about $65. 
The plaintiff said, further, that if the purchaser would pay his claim 
upon the land he would make no objection to the sale. A witness testified 
that the plaintiff and the defendant got together and had a conversation, 
but he did not hear what it was. Several witnesses testified that they 
understood, and they supposed all present understood, that the pur- 
chaser was to pay the plamtiff’s claim under the trust. It was proved 
that George Sjiers’ interest in the house and fot was sold by the sheriff; 
that the defendant beeame the purchaser for the sum of $735, and that 
this amount was entered as a satisfaction on the execution, The plaintiff 
having released George Spiers at the last term, his debtor introduced him 
as a witness. IIe stated that he had exeeuted the deed in trust and was 
indebted to the plaintiff the sum of $65 therein nentioned. The deed of 
trust was then offered im évidence. It bore date, 25 November, 1850; 
was proved 5 Mareh, 1881; was deposited with the register on 25 Mav, 
1831, us appears by his endorsement on the deed, and was transeribed im 
the vegister’s books on 30 May, 1831. Ma. Spiers stated that he had given 
« deed im trust before, conveying the same property to secure the same 
debt, but did not know what had become of it, but after the burning of 
the courthouse and records of Ilertford County he was called upon to 
give another, and he executed the deed just exhibited. 

The defendant contended that no contract was made between the plain- 
t3ff and himself, and that there was no evidence of such a con- 
tract; that if there was a contract, 1f was not binding, because (32+) 
there was no consideration to support it; that if there was a 
promise, 1t was a promise to pay the debt, default, or miscarriage of 
another, and was void because not reduced to writtng; and if these 
points were against him, the defendant contended that, the plaintiff 
having released the debt of George Spiers during the pendeney of this 
suit, and this having been pleaded since the last continuance, the action 
could not be now miuintaimed, 

The court charged the jury that what occurred immediately prior to 
the sale was for them to consider; that there was some evidence of a ecn- 
tract between the parties to this sit; and that if they were satisfied that 
the defendant expressly or impliedly promised the plaintiff to pay him 
$65 if he would not forbid the sale, and the plaintiff had a deed for the 
same land, and Spiers was justly indebted to him the amount mentioned, 
and that the plaintiff did not forbid the sale nor make any objection 
thereto In consequence of this understanding, there was in law a sufficient 
consideration to support the promise; that this was not one of those cases 
embraced in the statute of frauds, which provides that “no action shall 
be brought to charge the defendant upon special promise to answer the 
debt, default, or miscarriage of another person, unless the agreement 
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upon which such action shall be brought, or some memorandum or note 
thereof, shall be in writing and signed by the party charged therewith, 
or some other person thereunto by him lawfully authorized,” and thai 
the release given by the plaintiff to his debtor, (reorge Spiers, would not 
prevent the plaintiff's recovery. 

The jury found a verdict for the plaintiff, and, a new trial being 
refused and judgment rendered pursuant to the verde. the defendant 
appealed. 


(325) Bragg for plaintiff. 
Va counsel for defendant. 


DanreL, J. The defendant, on the trial of this cause, raised several 
objections to the plaintift’s recovery. One was, that there was no con- 
tract between the parties on which this action could be sustained. His 
Honor told the Jury that there was some evidence of the contract. We 
must sav that we are unable to sce anv legal evidence of a contract on 
the part of the defendant that he would pay the plaintiff his demand if 
the plaintiff would not object to the shertii’s sale. The plaintiff declared 

that he would object to the sale by the sheriff if the purchaser 
(326) under such sale, whoever he might be, would not agree to pay 

lim his debt, which debt. he said, was secured to him by a prior 
decd in trast on the said property. Whereupon the plaintiff and the 
defendant got together, as the witness said, and had a conversation, which 
was not heard by the witness. The assent of the defendant to tle propo- 
sition of the plaintif? to make a legal contract ought to have been estab- 
lished, either by words spoken or act done by him which raised a reason- 
able inference or presumption of assent. The fact that the defendant 
and plaintiff got together and had a conversation after the declaration 
made by the plaintiff, as above stated, that the purchascr under the 
sheriff should pay lis debt, was not, as we think, an act done by the 
defendant which could, in law, raise any presumption that he assented 
to the plaintiff's proposition. There must be a new trial. 

Per Curia. New trial. 


ISAAC PIERCE y. EZEKIEL T. JONES Er at. 


1. To make the appointment of a constable by the county court, it must 
appear from the records of the court itself that the appointment was made 
under such circumstances as, under our statute, authorized them to make. 

2. Parol evidence to show that one had or had not been elected constable by 
the people at the regular period of election is not admissible. 

3. Nor is such evidence admissible to show that a regular return had been made 
to the county court by the proper returning officer of the election of a 
constable by the people, and that such return had been lost or destroyed 
by the clerk of the court. 
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4. Nor is it competent to prove by parol evidence that the proper number of 
justices was on the bench when the appointment of constable was made. 


». The proper course in such cases is to move the county court to amend the 
record, nune pro tunc. so as to make it speak the truth. 


AppEAt from Railey, J., at Spring Term, 1844, of Gass. (327) 

Action commenced by warrant before a justice of the peace, 
under the act of Assembly, to recover money which, it was alleged, the 
defendant, Jones, as a constable of the county of Gates, had eollected 
upon a claim which the plaintiff had given him to collect. The suit was 
against Jones and the sureties on his bond. It was admitted that Jones 
had collected the money in April, 1842, and that the plaintiff had 
demanded it of him previously to the commencement of this suit. For 
the purpose of showing that Jones was one of the constables of Gates in 
the year 1842, and that tle other defendants are bound as his sureties, 
the plaintiff offered in evidence the minute docket, in which was the fol- 
lowing order of the court in relation to Jones’s appointment to the office 
of constable, to-wit: “Ordered, that Ezekiel T. Jones be appointed con- 
stable for the county of Gates by his giving A. R. Jones, Jesse White, 
and Joseph Hurdle, sureties.” The minutes of Gates County Court at 
February ‘erm, 1842, show that at the meeting of the court on Monday 
morning there were four justices on the bench; that during that day a 
rariety of business was transacted, without any change having taken 
place as to the number or particular persons who held the court. On 
Tuesday morning the minutes notice the opening of the court, but do not 
record the number or names of the justices holding the court duriug that 
day. Ou Tuesday the order above recited was made. The plaintiff 
offered to prove by a witness who was present when the election was held 
in January, 1842, for a constable in Jones’s district, that Jones received 
a majority of the votes and was declared duly elected; and by the clerk 
of the county court the plaintiff offered to prove that the poll-keepers 
of this election district made their return to the February Term, 1842, 
of Gates County Court, of the election of Jones as one of the constables 
of Gates County; that this return, together with the returns of 
the election of other constables by the people of that county, were (228) 
handed in to the justices on the bench, and that the said returns 
were lying about the courthouse after the adjournment of the court; 
that be (the elerk) did not consider them records or papers that were 
necessary to be filed among his records, and that they had been lost or 
destroyed. The court ruled that the evidence offered was inadmissible; 
that the evidenee furnished by the minute docket did not prove the 
appointment of the defendant Jones to the office of a constable, and that 
the bond which had been taken in pursuance of the order was a nullity. 


2455 


IN THE SUPREME COURT. [26 


PIERCE Vv. JONES. 


In submission to the opinion of the court, the plaintiff suffered a judg- 
ment of nouswit to be entered, and appealed to the Supreme Court. 


A. Moore and Iredell for plaintiff. 
No counsel for defendant. 


Nasu, J. In Harris +. Wiggins, ante, 273, the question presented by 
this case was incidentally decided. The record of the county court did 
not show that any of the contingencies mentioned im section 4, chapter 24, 
Rey. Stat., upon which depended the right and power of the county 
court to appoint a constable, had occurred. Im other words, 1t did not 
appear by the record that there was any vacancy to fill, upon which 
alone depended the power of the county court. And we held that it 
must so appear on the record, or the record must contain such matter as 
will judicially authorize the inference that such was the fact. The only 
evidence of the appomtment of the defendant Jones as a constable con- 
tained on the records of Gates County Court is the following: 

“Ordered that Ezekiel Jones be appointed constable for the county of 
Gates by his giving A. R. Jones, Jesse White, and Joseph Ifurdle, 

securities.’ z 
(329) The record does not show what magistrates were on the bench on 

Tuesday when this order was made, nor how many; nor is there 
anything on the record showing there was any vacancy in any captain’s 
district to be filled; nor is there anything to show that E. Jones, the 
defendant, had been elected by the people in any district whatever; nor 
is there anything upon the record from which cither state of things could 
be judicially inferred. To supply the deficiency the plaintiff offered to 
prove by parol that Jones had been elected by the people in the district 
in which he lived; and by the clerk of the county court, that the poll- 
keepers had made a return of the election in this district to the February 
Term of that court; that this had been handed up to the justices on the 
bench, and that the return so made, not being deemed by him of any 
moment, had been thrown by and was lost or destroyed. The court 
rejected the testimony, and, we think, rightly. We sce no reason to doubt 
the correctness of the opinion, expressed in the case of Wiggins, that the 
record of the county court, where the appointment was made, must con- 
tain in itself the evidence that a case had occurred in which the court 
had the legal power to act in the appointment of a constable, or it must 
contain matter from which it may judicially appear. Here it was offered 
to prove by parol] that there was a vacancy, which had been filled by the 
people, and that the court acted upon that appointment and did nothing 
more thau prove the security and take the bond of the defendant Jones. 
This would be, not simply to supply the record by parol evidence in parts 
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where it is deficient, but to contradict it. The record is that Ezckiel 
Jones be appointed a constable, making the appointment of Jones the act 
of the court. Suppose that, instead of the evidence offered it had been 
proposed to prove by witnesses that a majority of the magistrates of the 
county were present when the appointment was made, would 1t have been 
received? We think not, because 1 would destroy that absolute verity 
which is attached to every record. Tf such evidence were admissi- 

ble. records which now speak for themselves would be rendered as (330) 
mneertiin and as unsatisfactory as evidence as facts resting in 
memory alone, S.r. Meltlpimn, ante, 140. Tt is to avoid this uneertainty 
and to render stable the mghts resting on them that the principle has been. 
adopted that records are considered of such authority that no evidence 
is allowed to contradict them. 1 Phil. on Ev., 218. To supply a part 
of the record by parol is to admit that a record may exist in parol. 
Nor is the slaintift m this case without remedy. Every court has power 
over its own records, to make them speak the truth, to make them state 
facts as they actually exist. Had the evidence offered in the Superior 
Court been lud before the county court of Gates, where the record 1s, 
and they had been satisfied of the truth, it would have been in their 
power, and it would have been their duty, to have made an entry, nunc 
pro func, showing that Jones had been elected by the voters of his dis- 
trict; nor is 1t too late now to have it done. 

Freeman v. Arkell, in 9 E. C. L., 159, was pressed upon us analagous 
to the present. We do not think so. That was an action for a malicious 
prosecution; and the magistrate who granted the warrant against the 
plaintiff swore that the evidence of the defendant was reduced to writing 
and returned by him to the clerk of the court or his deputy, and the 
clerk proved that a bill of indictment was sent to the erand jury and 
retur ned by them ignoramus, that it was usual in eel cases to throw 
away or destroy the depositions taken by the magistrates, and that he 
hed looked for them in this ease and could not find them. The court 
held the parol evidence of their contents to be admissible. We think it 
was so held very rightly. The only question was whether the best evidence 
in the power of the party as to what the defendant had sworn to in insti- 
tuting his prosceution should be reecived. The lost affidavits were not 
necessary to give the court Jurisdiction of the case, and its power over 
the subject-matter was original and complete. They were inerely neces- 
sary to fix the guilt of the defendant. Establishing them by parol 
neither contradicted the records of the conrt, nor were thev used (331) 
to supply any matter in which the records were incomplete. 


Perr CrreianM. Affirmed. 


Cited: Leak rv. Comrs. 64 N. C., 185. 
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JOHN WATTS v. JOHN McC. BOYLE Et At. 


1. An allegation that a party had a good defense at law, which he lost without 
his fault but by the fault of the other party, will not entitle him to a cer- 
tiorari. If the other party insists on an unconscientious advantage at iaw. 
the proper remedy is to be sought in a court of equity. 


2. Any objection to a bond given by an insolvent debtor arrested under a ca. sé. 
must be made at the court to which the bond is returnable and before judg- 
ment is rendered on it. 


Aprrar from an interlocutory order of Pearson, J., at Spring Term, 
1844, of Martin. 

Certiorari. At July Term, 1843, of Martin County Court, Watts 
recovered a jndeg nas against Bovle in an action of debt for $394.61 
principal money and $9.07 for damages and costs of suit. From that 
term he sued out a a intended to be a ca. sa., but which, instead of 
being “to satisfy,” used the words “then and there to render to the said 
Watts” the sums recovered as aforesaid. Being arrested thereon, Bovle, 
with Hoffman and Pettijohu as his sureties, entered into bond, before 
the sheriff, to the plaintiff Watts, dated 14 September, 1843, in which 
it was recited that Boyle was then wider an arrest under a capras ad satis- 
factendim at the suit of Watts for the sums recovered in the suit, with 
a condition in the usual form for the appearance of Bovle at the next 

county court to be held for Martin County, at the courthouse 
(332) in Williamston, on the second Monday of October next following, 

then and there to stand to and abide by such proceedings as may 
be had in relation to lis taking the benefit of the act passed by the 
General Assembly im 1822 for the relief of insolvent debtors. At Octo- 
ber Term the sheriff returned the writ und bond; and Bovle being sol- 
emnly called and failing to appear, judgment was, on the motion of the 
plaintiff, rendered on the bond against Bovle and his sureties, to be dis- 
charged on the payment of the former sums recovered, mterest and costs, 
and execution issued therefor against those three persons. 

On 8 November following, Boyle and his sureties obtained : 
fiorart upon a petition and affidavit stating that he (Boyle) did attend 
Martin County Court at October Term, on Monday and Tuesday, in this 
case, and In another at the instance of one Hyman, and was ready then to 
prove that he had given notice to his creditors and to take the oath of 
insolvenev; that Hyman and a gentleman of the bar, who, as Bovle 
understood, was the counsel for the plaintiff 1 in both cases, informed him 
that it was their intention to take an issue of fraud, which could not 
be tried at that term, and therefore that he might then leave the court 
and return at the next term, and that he pcoudnale went to another 
place, to which he was necessarily called; and after his departure, the 
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plaintiff, Watts, had him called. and upon his failure to appear, took 
judgment on the bond. Upon the certicrart the record of the county 
court was brought up to the Superior Court, where, upon affidavits and 
counter-affidavits, it appeared to the satisfaction of his Honor that the 
counsel for Hvman did have the alleged communication with Boyle and 
assented to his leaving court, forasmueh as his client took an issue on his 
concealment of property, and that Boyle was under the impression that 
the same gentleman was counsel for both Hyman and Watts, but that 
the facet was that Bovle was mistaken in that respect, for [Lyman and 
Watts had each his own counsel and attorney, who were different per- 
sons, and neither Watts nor any person authorized by him gave 
anv consent to Bovle’s leaving the court. Upon this opinion (333) 
being given by the court. the counsel for the plaintiffs in the 
certiorar? then moved to quash or reverse the judgment of the county 
court, upon the ground that the writ, issued as a ca. sa., was irregular 
and null .and gave the sheriff no authority to take the bond, and made 
the judgment thereon rendered erroneous. At the same time the counsel 
for Watts moyed to dismiss the certiarar? and to have judgement for his 
debt against the plaintiffs therein and their sureties. I]is Honor, bemg 
of opinion that Bovle departed the court under a mistake as to Watts’ 
consent to his doing so, and therefore that his default did net imply any 
waiver ot any defects in the proceedings. and xecounted for his not 
appealing, and being also of opinion that the judgment of the county 
eourt was erroneous, because the ea. sa, was defective, and this was a 
proper method to correet that error, retused the motion in behalf of 
Watts and ordered the case to be transferred to the trial docket. 

From this decision of his Honor, Watts praved an appeal, which was 
allowed. 


Biggs for plaintif. 
No counsel for defendants. 


Rurrm, C. J. As farvias this application is founded on surprise, we 
think it cannot be sustained for two reasons. One is upon a matter of 
law, as laid down in Petts rr. Franklin, 20 N. C., 602, which is, that 
from the nature of the defense, if must be made in the county court: 
and if not made there, it is gone at law. There is no new trial to take 
place in the Superior Court, nor any question in the Superior Court, 
of the sutheieney in law of any defense made in the county court, but 
the whole rests upon an allegation that the party had a good detense at 
law which he has lost without his fault and by the fault of the other 
party and asks that the other party shall not be allowed to Insist upon 
his advantage. 
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(334) Now that prayer it is not the province of an appellate court of 
law or court of errors to grant, but that of a court of equity, 
wlich relieves against accident, mistake or surprise, and restrains one 
from an wneonscientious advantage. But, secondly, there was no sur- 
prise in this case, or any ground on which even a court of equity could 
assist the party. We agree with his Honor as to the effect of the affi- 
davits that Watts had given Bovle no reason to think he might leave 
court. and that the mistake of the latter arose out of his own folly and 
ravelessness In not making inquiry from the creditor himself or his 
attorney, Upon the remaining question, we think the opinion of his 
Honor erroneous. We do not stop to inguire whether a certiorari 1s or 
is not the proper provceding for aunulling an crroncous Judgment of the 
commty court in such cases as this. We presume it is a mere clerical 
error that “the case was transferred to the trial docket,” since there 1s 
nothing to try, and the judgment should at ounce have been that the 
judgment of the county court was quashed or reversed and the parties 
left to begin again. But assuming this to be a proper procecding to 
correct the error of the county court, if any, we think the motion of 
Watts shonld have been allowed because that judgment 1s not erroneous. 
We held in Dobbin v. Guster, aute., T1, that where the bond was in 
due form, according to the statute, and the debtor would not appear and 
take objections to the previous proceedings (if open to lim there), the 
court was not bound to leok out of the bond and go back more than it 
world be bound to require the plaintiff to prove his declaration in debt, 
when the defendant did not deny it by plea. The debtor and his sureties 
Inust tuke care to innke an appearance and defense in due time, and 
ought not to be heard after judgment to take exceptions as to matter ot 
fact which they omitted to present when the case was regularly betore 
the court. 
Our opinion, therefore, is that the judgment must be reversed, and that 
judgment be given against Boyle and his surcties, Hoffman aud Petti- 
johu, and also the sureties for the certiorarz, for the debt, mterest 
(335) and costs formerly recovered, and the costs of the Superior Court 
and of this Court. 
Per Ccurtam. Reversed. 


Cited: Karle v. Dobson, 46 N. C., 517; Lunceford v. McPherson, 48 
Ne Oy 176, 
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ST. JOHN'S LODGE, No. 1, WILMINGTON, v. H.:-B. CALTENDER ev An. 


1. Upon an issue of devisavit vel non, where there are no subseribing witnesses 
to the paper propounded as a will of real estate. there must be affirmative 
and direct proof as to the fact that it was deposited with some one as a 
will, or was found after the party’s death among his valuable things. 


IND 


. The circumstances that the party. who had been a resident of Wilmington, 
died abroad: that this paper-writing was produced by his partner and con- 
fidential friend. also a resident of Wilmington and since dead; that the 
paper was sealed up and on the envelope was endorsed in the handwriting 
of the deceased. “Copy Joseph Dean's Will. 17 June, 1802, to be opened 
after his death by” A. B.. ete.. naming several, constitute no evidence of 
the fact so required to be established. 


3. The declarations of the person who produced the will, and who is since 
dead, as to the deposit being made with him are not competent evidence. 


4. Nor is the possession of the land purporting to be devised by the alleged 
deyisee for thirty-six years evidence in a court of probate of the factim otf 
the will. 


wt 


One who propounds a will for probate cannot suffer a nonsuit nor withdraw 
the paper propounded. The proceeding in the court is one ja rem, and the 
eourt is bound to give its sentence on the paper itself-—the res—without 
regard to particular persons. but alwavs endeavoring to give proper notice 
to all parties interested. 


AppraL from Vash. /.. at Spriug Term. 1S44. of New ILanover. 

Derisavit vel non, The plaintiff propounded the paper-writing offered 
in evidence as the last will and testament of Joseph Dean. The paper 
was, by the competent number of witnesses, duly proved to be all 
in the handwriting of Joseph Dean, with lis name duly signed to (356) 
the same. It was then proved by Captain ILartinan that he was 
well acquainted with Joseph Dean, that he was formerly a merehant 
of and resided in the town of Wilmington, and was in partnership with 
TItingsby Thurber of the said town; that in 1804, Joseph Dean, being m 
bad health, satled in a vessel of his own for the West Tndies, and that 
in due time the vessel returned with news of lis death; that the witness 
received a message from Judge Wright, requesting his attendance at lis 
ofice; that upon going there he found Judge Wright, Mr. Thurber and 
other persons assembled; that a packet was produced by Mr, Thurber, 
sealed up, and endorsed in the handwriting ot Joseph Dean, as follows: 
“Copy Joseph Dean's Will, 17 June, 1802, to be opened after his death 
by Richard Bradley, Joshua G. Wright, the master of St. John’s Lodge, 
Wilmington, N. C.. and the magistrate of police of said town,” and thutt 
all the persons so meutioned being present, the seal was broken and the 
paper-writing now propounded was found within the envelope, also 
sealed and cudorsed with the same direction, also in the handwriting of 
Joseph Dean. as upon the envelope. 
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The plaintiffs then offered in evidence the declarations made by Thur- 
ber at that time as to where he had found the paper and how it came 
into lis possession as a part of the transaction, it having been proved 
by the witness that Thurber had been dead about twenty years. This 
testimony being objected to was rejected by the court. 

The plaintiffs then offered to prove that they had taken possession of 
the lot of ground devised to them by the paper-vriting soon after the 
death of Joseph Dean, and had been in possession ever since. Tlus 
testimony was also, on motion of the defendant's counsel, rejected by 
the court. 

In order to account for the delay in propounding the paper-writing, 
the plaintiffs showed that in 1839 the present defendants had brought 
an action of ejectment against the plaintiffs to gain the possession of 

the lot devised to them. 
(337 The present suit was commenced in New Hanover County 
Court in 1840 by the plaintiffs propounding the paper-writing in 
that court for probate. From the decision of that court this present 
appeal was taken to the Superior Court. There were no subseribing 
witnesses to the will. 

Upon the close of the testimony, the court intimated to the counsel for 
the plaintiffs that he should instruct the jury that there was no testi- 
mony upon which they could find this paper-writing to be the last will 
and testament of Joseph Dean. The counsel, however, insisted there 
was such evidence, and evidence sufficient to authorize the the jury to 
establish the will, The case was accordingly put to the jury. The 
judge, m his charge, observed to the jury that in remarking to the 
couusel that he should instruct them that there was uo testimony on 
which they could find this paper-writing to be the last will and testa- 
ment of Joseph Pean he did not intend to say there was no evidence to 
go to them, but he had intended to tell them that there was wanting a 
lnk material to make out the case; that the whole case was now sub- 
mitted, and it was for them to say whether, under the evidence, this 
paper-writing was the last will and testament of Joseph Dean. The 
court then read to the jury the act of the General Assembly under which 
the will was propounded and, after reciting to them the testimony, pro- 
ceeded to observe that it was not sufficient for them to be satisfied that 
this paper-writing was all in the handwriting of Joseph Dean, and that 
it truly contained that disposition of his property which he intended, 
but that the plaintiffs must, before they could ask them for a verdict in 
its favor, go further and show them by legal aud competent testimony 
that it was also, after the death of Joseph Dean, found among his valu- 
able effects or papers, or that it had been by him deposited with some 
person for safe-keeping. It was for them to say what evidence had been 
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given to them to satisfv them upon either of these points; that it was 
not sufhcient for them as jurors to be satisfied that a fact was so, but 
that conviction must be conveved to their minds by legal and com- 
petent testimony; and as an illustration of the principle so laid (838) 
down, the judge observed that it was a principle of law that when 

there was a subscribing witness to a written contract in an action upon 
that contract, the subscribing witness, if alive and within the control 
of the court, must be produeed. Thus if A. gave to B. his bond, and C. 
Wwituessed it, im an action on the bond, C. must be produced or his 
absence accounted for, and A. could not recover by producing D., who 
swears he was present and saw B. exeeute it—not because his evidence 
would not be as entirely satisfactory to the minds of the jury as that of 
C., but simply for the rule of law. But, again, the first clause of the 
act under which the will is propounded says that if the will is not writ- 
ten altogether by the deceased and his name inserted or subscribed by 
hiuself or some person by his direction, if shall still be his will if 
written by his direction aud attested in his presence by at least two dis- 
interested wituesses. The act further requires that when sneh a will is 
contested, the due execution shall be proven by all the attesting witnesses, 
if alive. Suppose a will so made to be attested by two witnesses and, 
upon the trial of the caveat, it turns out that one of them cannot be ex- 
anuned tor the reason either that le 1s interested or is incompetent from 
infamy to give evidence. Now the minds of the jury might be as fullv 
satisfied by the testimony of the one competent witness of all the facts 
necessary to constitute it the will of the deceased as 1f a dozen witnesses 
were introduced, except as to the attestation, and vet thev could not pro- 
nounee 1t the will of the deceased. 

These cases. the jury were told, were stated to them to show that it 
was not sufficient for them in this case to believe that the will was found 
after the death of Dean among |is valuable papers or effects, or had 
been by him deposited with Thurber or some other person; but that 
behet, to authorize them to find a verdict upon it, must be founded wpon 
testinony legally competent to preduce it. It was for them to sav 
whether such evidence had been produced before thei; 1f so, they would 
find u verdict in favor of the plamtifis; if not, they would return a ver- 
dict for the defendants. | 

The conusel tor the plaimtitfs asked leave of the court to enter (339) 
a nonsult, which was refused. The jury rendered their verdict 
for the defendants. From the sentence pronounced upon this verdict, 
the plaintiffs appealed. 


Strange for plaintiffs. 


Wiliam H. laywood aud Warren Winslow for defendants. 
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Rourrix, C. J. The illustrations which the presiding judge found him- 
self under the necessity of submitting to the jury to enable them to take 
just views of the questions for their decision show very plainly that he 
might, and, as we think, more properly ought to have told them, that the 
script was not duly proved. Laws 1784, ch. 225, after reciting that the 
act of the previous session of the same vear required the attestation of 
witnesses to prevent fraud and impositions on persons in their last sick- 
ness or from their want of knowledge, and that it may be proper to 
make exceptions from that rule in particular cases, proceeds to enact, 
«mong other things, that where a will shall be found among the valuable 
papers or effects of any deceased person, or shall have been lodged im the 
hand of any person for safe-keeping, and every part thereof is proved 
by three eredible witnesses to be in the handwriting of the deceased 
person, it shall be deemed a sufficient will in law. 

This seems plainly to require afhrimative and direct proof as to the 
fact that it was deposited with some one as a will, or was found after 
the party’s death among his valuable things. But it is said that the act 
does not prescribe the mode or degree of proof, or the rules of evidence 
for establishing those facts, and it is thence inferred that the question 
is to be left to the jury in each case, 1f there be any circumstance from 
which it might be supposed that the paper had been deposited as the 
statute prescribes. And it is argued that here the death of the party 
abroad and the production of the instrument in the state it was by Jus 

surviving partner and confidential friend, now also dead, are eir- 
(340) cumstances of that character; but we think otherwise. Those 

circumstances are entirely inconclusive of the facts that the seript 
was left with anv person or found in any particular place, and those 
facts must be proved under the statute. If the circumstances enumer- 
ated were per se to be charged in an allegation propounding these papers, 
the allegation could not be admitted to proof, but must be dismissed. 
The act makes such deposit evidence of the publication of the particular 
instrument in the place of the direct evidence of that fact by the formal 
execution of the instrument, the declaration by the party that it is his 
will, in the presence of the witnesses, and their attestation. Therefore, 
as a ceremony of publication, it 1s indispensable that the deposit or find- 
ing under the requisite circumstances should be made to appear by such 
evidence as goes to the point, and, if believed, proves it affirmatively and 
distinctly. That is as necessary as the showing it to be in the hand- 
writing of the deceased party. When it does not appear that it was 
written by some other person, it is as probable that it might have been 
written by the supposed testator as by anybody else, yet it is not for the 
jury to sav arbitrarily that it was written by the deceased without anv 
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direct evidence, the one way or the other. On the contrary, the act 
requires that the handwriting shall be proved by at least three credible 
witnesses. It 1s true that no particular number of witnesses is pre- 
scribed as to the deposit of the script, beeause the lodging or finding it 
is not, hke handwriting, matter of opinion, but matter of fact about 
which there can be no mistake tf the witness deposing to it possess ordi- 
nary capacity and integrity. The faet itself, however, 1s to be found 
on proof, and not on conjecture, and therefore it is not to be left to the 
jury on evidence that makes it merely a matter of conjecture. There is 
no trace of this paper until produced by Thurber some time after the 
death of the party abroad. But how Thurber came by it, whether the 
deceased left it with lim or sent it back by the ship im which he sailed, 
or otherwise, or whether he found it among valuable or waste papers, 
there are no means ef determining. All the guards of the statute 

would be destroyed by probates upon such vague and uneertain (341) 
conjectures of pubheation. ; 

It was then said that the faet would have appeared by the declarations 
of Thurber, and that they ought to have been admitted as a part of the 
ves gestio: but of what res geste were those declarations a part? Merely 
the production of the instrument. As to the deposit of the paper with 
him or his finding it among the deceased’s papers, the declarations were 
but the narrative of a past transaction, aud not a part of one then 
enacted. Hf he could have proved those facts, it is the misfortune or 
folly of these parties net to have offered the instrument for probate 
during his life, when they could lave had his oath. [lis declarations 
im pais are not competent. 

Tt was then insisted that the long possession of the land devised— 
from 1804 to 1s40-—by those to whoin the paper purports to devise it, 
aud the production of the instrument by those persons, dispense with 
further proof of exeeution and of the capacity of the deceased and 
authorize a verdict and sentence in favor of it as the party’s will, This 
is urged because it is said it would be sufficient evidence of a title by 
devise in an cjectment. Admitting that it would be a point (on which 
we mtimate no opinion), vet it would not follow that 1t was proof of 
the seript as a will in this proceeding. ‘Po say it would is to confound 
two very different things. In ejectmeut, the question is general on the 
title. Jn certain cases of ancient wills, where the instryument has been 
in the proper custedy and a long possession consistent with it, the title 
is adjudged in the devisee witheut proof of the will on the trial, the 
law deeming it out of the party’s power to make proof at that late day, 
and that those circumstances supply, as presumptions, the place of proof. 
If these parties could have used this instrument im that way, they were 
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at liberty to do so. They did not, however, think proper to run that 
risk and rely ou it as an unproved will in cjectment, but instituted this 

proceeding, and thereby undertook to prove this Instrument di- 
(342) rectly, as a will, and ask that upon such proof it shall be declared 

and be recorded as the proved will of the party deceased. From 
the nature of the proceeding, therefore, the proffered proof must be 
made, and it 1s to no purpose to say that in another proceeding and upon 
a different state of the question the proof would be dispensed with. 

We are not sure that we understand what was meant by the appellants 
asking leave to suffer a nonsuit, as the term is not appropriate to pro- 
ceedings in a court of probate. But from analogy to actions at law, we 
suppose the object was to withdraw from the court before a verdict was 
rendered on the issue, derisarit vel non, so as to prevent the delivery of 
a verdict and Jeave the party at liberty to institute another proceeding 
of the same kind. If so, we think it inconsistent with a proceeding of 
this sort and contrary to the nature of the jurisdiction of the court of 
probate. The instrument propounded is always brought into court in 
the first instance, and the jurisdiction is in rem. The inquiry is whether 
the party deceased died testate, or intestate, and if the former, whether 
the script propounded be his will or a part of it, or not. 

When once regularly raised, the court must pronounce on those ques- 
tions without reference to the presence of this or that person, for the 
sentence, until annulled, binds all the world. If a cause is about to be 
heard or under a hearing, and a partv in interest is not furnished with 
full proot and has been surprised, his course is, for cause shown, to get 
an order for opening the case to further proof and deferring the pro- 
nouncing of sentence. Though not in form, it is in substanee not mate- 
rially different upon an issue made up and tried ma court of law wider 
our statute. It is analogous to the trial of an issue out of chancery, only 
the one is at the instance of the chancellor to satistv his conscience, and 
the other the law compels the court of probate to make up in every ease 

of a disputed will. From the nature of an issue, he who alleges 
(343) the affirmative opens the case, aud for that reason the party pro- 

pounding the will is commonly spoken of as the plaintiff; but it 
is inaccurate, for, properly speaking, there is neither plaintiff nor de- 
fendant, but both sides are equally actors in obedience to the order direct- 
ing the issue. In neither case is the party in the affirmative at liberty 
to withdraw and defeat a trial more than the party in the negative. Tf 
injustice be done on the trial, the relief is to get that finding sct aside 
by the court which ordered the issue and have it tried again. We have 
not known of any other course. It is especially proper in the eourt of 
probate. After an allegation propounding a will has been reecived, until 
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tt has been decided and the paper pronounced against, administration 
‘aunnot be granted, for the jurisdiction to grant administration 1s only 
where there is an intestacy, and that is always declared before or at the 
granting of the letters of administration, and recited in then. A/ade 
Washi, 2a Ne Onder: 

Tt would be most absurd to keep the question of mtestacy ever open 
bv allowing one, setting up a pretended will, to propound and repro- 
pound it, and at his pleasure to baile the court aud hinder seutence from 
being finally pronounced by withdrawing from the court. It cannot be 
so. On the contrary, the paper itself, the res is sub judice. and the judge 
gives his sentence for or against it without noticing particular persons. 
The eourt endeavors that all parties in interest shall have notice that 
the instrument is sub tte; and that done, the sentence binds persons 
having such notice as mueh as if they were parties acting In the pro- 
ceedings. Redmond r. Collins, 18 N. C., 487. The object of the motion 
in this case could not, therefore, be effected, for if the party could be 
allowed to withdraw and had withdrawn from the cause, he could not 
have taken the instrument with him. Tt still remained in the custody 
of the law, and the court must have proceeded to sentence against it, 
which would have eoncluded ilis person, as it would others, while th 
sentence remained in force, and, further, would “have coneluded 
him. once acting in the cause, from repropounding the instru- (54+) 
ment. As the paper was only propounded by the devisee, as a will 
of re: a estate, our view is confirmed to the points arising out of the 


statute.”* 
Per Curiam. Affirmed. 
Cited: Sawyer ve Dozier, 27 N. C., 99; Simms vc. Simms, ib., 687; 
Enlow ¢ Sherr, 98 XX. Oy Ql; Wintel +, List, 31. NX. Cay 109;5 
Lore v. Johnston, 84. N. C., 3655 Syme vr. Broughton, Noe “ine 3 OS 
Hutson v. Sawyer, 104 N. C., 3; Cornehus +. Brawley, 109 N. C., 549; 


Alston v. Davis, 118 N. C.. 2133 Spencer vr. Spencer, 163 N, C., 88. 

*NOTE BY TIE ReEporRTER.—By an act of 1840, ch. 62, all wills in writing of 
personal estate made after + July. 1841. are to be executed with the same 
formalities as wills of real estate, except nuncupative wills, as before regu- 
lated. 


(345) 
WILLIS HALL Er au., Exes., Erc., v. JOHN 8. GULLY, ApMR.. ETC. 


1. It is well settled in this State that, after a suit by a creditor. an executor 
cannot prejudice that creditor by a voluntary payment of another debt of 
equal dignity. 


2. 
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. It is also well settled that. after a plea in one action, the executor cannot 
prejudice the plaintiff therein by availing himself. as a defense for want 
of assets, of a judgment in another action subsequent to the plea in the 
first. 


3. The plea ought to state the assets truly, as they existed. in the one case at 
the time of the suit brought. and in the other at the time of the plea 
pleaded. 


4. Therefore, an executor or administrator cannot plead, as a plea puis darrein 
continuance, judgments recovered against him and no assets ultra, 


5. The reason for this rule is stronger in this State than in England, because 
here the executor is allowed nine months from his qualification before he 
is compelled to plead. 


6. More especially should this rule be enforced when. as in this action, the 
justice of the plaintiff’s demand is admitted at first and the only contest is 
about the assets, and the defendant asks to be permitted to plead this plea 
after six years litigation of the question of assets. 


Aprran from Pearson, J., at Spring Term, 1844, of Jomnston. 

This was a suit against the defendant, as administrator of Ray Helme, 
to recover a balance due on a bond of the intestate, commenced by war- 
rant from a justice of the peace 10 June, 1837. On the return of the 
warrant, the trial was postponed, at the instance of the defendant, for 
nine months from the fourth Monday of November, 1536, which was the 
time at which the defendant administered. On 31 August, 1837, the 
defendant, not denying the debt and insisting on his want of assets, the 
magistrate gave judgment for the plaintiff for 454 principal money, with 

interest thereon from a dav mentioned, und endorsed on the war- 
(346) rant that the defendant suggested the want of assets to satisfv the 

plaintiff’s demand, and that he was desirous to avail himself of 
such plea, and the proceedings were returned to the succeeding term of 
the county court. At that term the defendant appeared and pleaded 
plene administravit, no assets and certain judgments, and no assets 
preter, ou which issues were joined. At Mav Term, 1838, the issues 
were fried and found in favor of the plaintiff, and from the judgment 
the defendant appealed to the Superior Court. At September Term, 
1843, the defendant pleaded pars darrein continuance, two judgments 
recovered against him at that term, and no assets ultra, to which the 
plaintiff demurred. On argument, the court gave judgment for the de- 
fendant, and the plaintiff appealed. 


John H. Bryan and Husted for plaintiff. 
Saunders & Manly for defendant. 


Rerrix, C. J. The only authority cited in support of the judgment 
is the modern case of Prince r. Nicholson, 5 Taunton, 665, and one or 
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two others founded on it. That case admits that it lavs down a new rule 
not authorized by any precedent: but it is to the point. If, how- 

ever, we were satisfied with the reasoning on which it goes, we (347) 
should not be at liberty to tollow it. We have supposed it to be 
settled doctrine im this State that, after a suit by a creditor, an executor 
eannot prejudice that ereditor by the voluntary payment of another 
debt of equal dignity. and, further, that after a plea in one action, the 
executor cannot prejudice the plaintiff therem by availing himself, as 
a defense for want of assets, of a judgment in another action subsequent 
to the plea in the first. The plea ought to state the assets truly, as they 
existed, in the one ease, at the time of the suit brought, and in the other 
at the time of the plea pleaded. The former position has been lately 
stated in White eo. Arringfon., 25 N.C... 166, which followed many pre- 
vious cases. The latter was decided on demurrer in Charchill v. Com- 
ron, 1 N.C, 687; 8.6.5 N.C. 39. That was a plea of a judgment 
since the last continuance, and the plea was leld bad by the judgement 
of the whole Court. The question was again made in Collis e. Onder. 
hill, AN. C., 881, and decided the same way a second time by the Su- 
preme Court of 1516. 

These repeated adjudications of our own courts must outweigh the 
recent decisions of those of another country, introductory of a novel rule 
into the common law and resting only on general reasoning. Indeed, as 
authorities, those adjudicarions of our highest tribunals are conclusive 
on us at this day, the more especially as we beheve they have ever since 
been regarded by the profession as fixing the law, and the Legislature 
has obviously acted on the same idea. But we own that, to our appre- 
hensions, the decisions of ow courts are sustained by the better reasons. 
We think the law ongiit in this, as in other instances, to favor the dil- 
gvent—not, Indeed, to the injury of a faithful executor, by subjecting 
him to the payment of the same sum twice or oftener for the want of a 
power conferred by the law fairly to appropriate it once, and protect 
himself by such appropriation; but no sueh injustice is worked by the 
law, for as, upon a deficioncy of assets to pay two creditors, the 
executor cannot compel them to accept proportional shares of their (848) 
debts, the law allows the executor, as a boon to him and for his 
protection, to pay one in preference to the other; so upon a like prin- 
eliple, which is explained by Lord Ellenborough in Tollputt v. Wells, 
1 Maul. & Selw., 305, an executor, when sued by two or more creditors, 
may contess Judgments to some to the amount of the assets, and plead 
them to actions of the others. Nay, the indulgence to the executor is 
still more hberal. and properly so. : 

In Waters «. Ogden, Doug., 453, an administrator pleaded p/ene ad- 
ministrarit preter £48, and to another action plene administravit preter 
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the same £48; and as to that sum, that he had confessed it in the other 
action in a plea at the same term. It was held good, because the defend- 
ant had in the first action accounted for all the assets and done all in 
his power to appropriate them. He had not enough to satisfy the whole 
demand, and therefore could not confess judgment in the first action; 
nor could he compel the plaintiff in that action to confess his plea and 
take judgment for the sum confessed, as he might think the defendant 
had more assets. IIeuce, as the exceutor could do no more than he had 
done, he was of necessity protected in such appropriation of the assets 
before pleading in the other action. But that clearly excludes the idea 
that after pleading falsely in one action an exccutor ean confess judg- 
ment or confess assets in another swt and plead it smice the last con- 
tinnance. The plea must be in due time; that 1s, when the executor has 
been first obliged to plead. A difference is taken, indeed, in. Prince vr. 
Nicholson, between it and Waters ec - Ogden, namely, that m Waters v. 
Ogden the defendant admitted. the Teh in each of the actions brought 
avainst him, while in the other he felt 1¢ his duty to dispute the debt by 
pleading the general issue, so that le could not confess assets therem 
and plend that it the second suit. IHenee the court extended the disere- 
tion of the executor to the confessing of judgement, m a subsequent 
action, and allowed lim to plead that pais darrein continuance in a 
prior one wherein he had before pleaded the general issue, and thereby 
adinitted assets. 
(349) Tt was said by Chief Justice Gibbs, it was to be presvained that 
the reason why the executor did not defend the secoud action was 
because be knew the claim was just, aud, by inference, that he defended 
the first action because he believed the claim to be unjust. From that 
hivpothesis was deduced the necessity for so extensive and, as it secms to 
us, so dangerons a discretion te the executor. Such a discretion we yield 
up to the time of the plea pleaded, and that seems ample cnough. 
Where an action is brought and the executor makes his defense, he 
should be compelled to make one he can stand by, and, like other defend- 
ants, ought to be concluded by his allegations and admissions therein 
contained. It is then time that he should act definitely, so that some 
consideration may be shown for the rights of the other party, and that 
he may know on what points of law or fact they depend. They onght 
not to rest perpetually or indefinitely in the discretion of the defendant 
with a power at any moment after heavy costs incurred by the creditor 
in proving the debt or fixing the executor with assets to defeat the action 
by diverting the very assets in the concealment of which the executor 
was about being detec ted, from the detecting creditor to one more favored 
because less urgent. An executor, like other persous, should abide by his 
defense, once made, and especially in reference to the assets, of which 
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his dutv requives him to keep true accounts. Tt is true, there may be a 
difficulty where the executor conceives that his duty requires him to deny 
the debt; but the diffienlty is not serious, as it seems to us, and was well 
solved in the argument for the plaintiff in Prince v. Nicholson, by saying 
that the court always, in a proper ease. gave the exceutor time to plead 
in the one action til judement had passed in the other. The argument 
did not, indecd. prevail in that ease, and the reply to it was that the 
eranting of time was but matter of indulgence and the executor ought to 
be entitled to the defense as a matter of right; but whether in such case 
the grave, impartial, reeulated, and legal diseretion of a court, or the 
arbitrary will of an interested and irritated litigant exeentor, 

may be most wisely trusted, let anv one judge. That the court (350) 
had prevented mischiefs to the ereditor and executors by regn- 
lating the period of pleading in the several actions upon just ferms, 1s 
mquestionable. Tf was acknowledged in that ease. It is so stated in 
Tollput v. Wells, where it is said the practice was, if an executor applied 
for time to plead, to grant if only on condition of lis not confessing 
judement---1 condition so obviously nuentory as to render it ridiculous 
to Impose it if the executor contd plead a judgement sinee the last con- 
tinuanee: and that able lawver and eminent Judge, AW. Sastice Raley, 
lavs down the law in that ease clearly the other way. THis words are: 
“An exeeutor may, pending an action against him by one creditor, con- 
fess a judgement to another in equal degree, provided he do it before he is 
eompelled to plead to the action, because up to that exterit the law allows 
him to give a preference.” Phe same principle is laid down in Went- 
worth Executors, 145. 

But if Prince v. Nicholson be Jaw in England, the very principles of 
that ease forbid the plea in this ease. First, that time to plead, which 
was not there allowed any influence towards upholding the old rule of 
law, because it was not the absolute right of the exeeutor, but was fet- 
tered with conditions and depended on the indulgence of the court, is 
eiven in this State, untrammeled and at the mere will of the executor. 
Bv the Revised Statutes, chap. 46, sees. 23, 24, and 25, an exeeutor can- 
not be compelled to plead to an action brought in a court of record 
before the expiration of nine calendar mouths from lis qualification ; 
and if he be warranted before that period, it is the duty of the magistrate, 
by entry on the warrant, to postpone the trial to some dav after the 
expiration of that time; and, further, if upon the trial of the warrant 
the executor be desirous to avail himself of the want of assets, he may 
suggest it to the magistrate, who shall endorse the same on the warrant, 
and if he find the plaintiff's claim to be just he shall give juderhent 
therefor, and return the warrant, with the endorsements and judgment, 
to the next county court, “where the defendant may plead any plea 
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(351) relative to the assets which could be pleaded had the suit been 
instituted returnable to said term.” It is true that 1t 1s not in 
terms enacted that a rule shall be given for pleading im one action when 
another shall have been deeided; but to the purpose in hand, it is sub- 
stantially so. The long period of nine mouths from his qualification is 
given for pleading, if the executor chooses to take it, because the Legisla- 
ture considered that 1u the meanwhile the executor could, in almost every 
case, satisty himself what chums were just or unjust, dispose of the estate 
and ascertain the assets, so as to be able to appropriate them among the 
most meritorious creditors, and thus plead with respect to the assets 
without any peri to himself. The postponement is not absolute i every 
ease, but only at the instance of the executor im each particular action, 
and theretore within the nine months he may dispose of all the assets by 
muking payments or contessing judgment, aud if that period should, 
contrary to all reasonable expectation, prove to be insufficient to enable 
the exeeutor to plead safely, he may still apply, as at common law, for 
an enlargement of the time which would im a very strong case doubtless 
be granted. It 1s plain upon the face of the act that the Legislature 
either held, according to the cases of Churchill «. Comroan and Collis tv. 
Cnderhill, that an executor was by law, as it then stood, bound as to the 
assets by his plea pleaded, or meant that it should in future be so; for 
to what ed is the executor to be allowed arbitrarily to take time to plead 
and thus delay the creditors if, when he pleads, he is not concluded, but 
mav subsequently appropriate the assets by confessing judgments and 
plead that appropriation puis darremn continuance in an action wherein 
he had betore admitted assets’ But this is placed beyond doubt by the 
provision for pleading im a case adjourned to the county court by a 
Justice of the peace, which 1s not that the plea shall relate to the com- 
mencement of the sult nor to the suggestion of a want of assets 
(352) before the magistrate, but expressly that the plea relative to the 
assets may be anv “whieh could be pleaded had the suit been 
uistiluted returnable to that term.” Thus showing that the material 
point of time at which the cxecutor’s hands were understood to become 
tied as to the disposition of the assets in respect to each particular 
creditor is when he is called on to plead to the action of that creditor. 
Lhe Court could not sustain this plea without obvious disrespect to the 
legislative interpretation of the previous law or their intention as to what 
it should be. We therefore conclude that the plea would be bad were 
this an original action brought to the county court, and consequently 
open, when the executor was called on to plead to it, to every defense, as 
welPin denial of the debt as of asscts. 
But if that were otherwise, then, secondly, this particular case, we 
think, is clearly one in which there is no pretense for admitting the plea. 
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The peculiar nature of it seens to have been overlooked, for it 1s entirely 
distinguishable trom Prince «. Nicholson. The main ground of that case 
Is, that it was unavoidable to entrust the exeeuior with a discretion to 
defend or not detend the actions by denying or not deuving the debt, as 
he did in that case, and that it was to be presumed that he did so bona 
fide, and, thercfore, that he ought not to be prejudiced by denving the 
debt and not confessing assets in a@ first suit, so as to protect himself im 
a second, in which judgment was first recovered to the amount of the 
assets. Now, that wholly tails in the case before us. Here the defendant 
did not and could uot deny the debt by plea in the county court. The 
debt to the plaintiff was established by the judgment of the inagistrate, 
and the executor made no resistance to it. [Tf he meant to deny the debt, 
he wnust appeal as in ordinary cases. Under this act of 1828 he cannot 
vall that in question again, and the only pormé that could be made atter 
the case got into the county court was “relative to the assets.” Then 
this ease is that of a creditor claiming a debt, admitted fram the begin- 
ning to be just, and is therefore not analogous to Prince vr. Nicholson, 
but rather Waters ¢. Ogden, which protects the executor as to the 

assets, where he bad confessed them to a prior action or one (352) 
brought to the same term with that in whieh he is ealled to plead. 

The defendant said to this plaimtiff, when he brought his suit: “LI know 
the debt vou claim is due to vou, and therefore I amit it, but I have no 
assets to pay any part of it, and that is imv only reason for not paying 
vou.” The plaitiff, net behevime the representation about the assets, 
took issue on that point, and undertook to prove that the defendant had 
assets. Thon. after protracted litigation of six vears, aud when the 
executor discovers that the plamtifl is about to prove the assets on lim, 
the executor comes forward and says, again: “Lt-is true, when | falsely 
denied haying any assets, that Thad a sutheteney to pay vou, aud as L 
knew vour debt was just, T ought then to have paid vou, but now vou 
ought not to compel me to do so, because the other dav I found eut 
another just debt of mv intestate, for which I have confessed judgment, 
in order to deteat vour suit and escape a judgment against me for the 
costs. Surely, there is as little Jaw as falvness in such a deteuse. It it 
was sustained, it would present strong inducements to executors to be 
careless in theip uecounts and dishonest In their administrations. When 
aitissie upon the assets is found for the plaintiff, his judgment is for the 
debt and costs de bonis testatoris, et, si, non, de bonis proprius exccutoris 
as to the costs. It can hardly be donbted that in every case tn which an 
executor found that a creditor wag about to prove assets on lim he would, 
if possible, defeat that creditor by finding another and confessing judg- 
ment to him. Where an executor answers, as to assets, In an action for 
a debt which he does not dispute, common honesty requires that he should 
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answer truly and enable that creditor to have the benefit of the assets 

which no other creditor is then claiming. The question, in that stage, is 

between creditors only, and as between them diligence certainly creates a 

preference. If the executor willfully endeavors to baffle a just creditor 
by falsely denying assets, he gets no more than his deserts by being 

(354) made at all times to answer for the assets which he wnquestion- 
ably ought to have confessed in the suit at the first. 

Tt may not be amiss to mention that these principles have the sanction 
not only of the opinion of the present members of the Court, but also 
that of the late Judge Gaston. A year or more ago a bill im equity by 
the present defendant against the plaintiff and several other creditors 
who had suits in like circumstances, statiuy the whole case and seeking 
relief upon some equitable ground of a mistake as to a sum of money 
not being assets, which turned out to be essets, was subinitted to Sudge 
(faston for an injunetion. Ie thought proper to consult his brethren, 
and npon consideration we were all of opinion that the plaintiff had 
concluded himscif by his incautionus pleading at law, and that he could 
have no relief in equity, and we declined making any order on the bill. 

Upon reconsideration of the question, the preseut Court is also unani- 
mous that the judgment must be reversed and the demurrer sustained, 
and the eause remanded, with instructions to proceed there according 
to law. 

Per Curiam. Reversed and remanded. 


Cited: Bryan v. Miller, 32 N.C., 130; Wadsworth r. Daris, 63 N.C, 
952; Howell vr. Reams, 73 N. C., 392. 


DOK wx vem. MOSES BURKE rt at. v. STANTON ELLIOTT. 


1. A judgment of the county court. upon a justice’s execution returned levied 
on Jand, under which judgment there are an execution and sale of the 
land, precludes all collateral inquiry into the regularity of the previous 
proceedings. 

2. Therefore, a purchaser under such judgment and execution will acquire a 
valid title to the land, although the levy of the justice’s execution may 
have been by one not legally authorized to act as an officer. 


cy 


. The acts of officers de facto are as effectual, as far as the rights of third 
persons or the public are concerned, as if they were officers de jture. 


4. What shall constitute an officer de facto may admit of doubt in different 
cases. The mere assumption of the office hy performing one or even several 
acts appropriate to it, without any recognition of the person as officer by 
the appointing power, may not be sufficient to constitute him an officer 
de facto. There must at least be some colorable election and induction 
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into oflice ab origine and some action thereunder, or so long an exercise of 
the office and acquiescence therein of the public anthorities as to afford to 
un individual citizen ‘a strong presumption that the party was duly 
appointed, and. therefore, that every perscn might compel him. for the 
legal fees, to do his business, and for the same reason was hound to submit 
to his authority as the officer of the country. 


Appran from Bailey, J.. at Spring Term, 1844, of Cuowan. 

Ejectment. The lessors of the plaintiff showed two judgements agaist 
the defendant wlich had been recovered before a justice of the peace 
one for the sum of $75 and the other for the sum of &80—upon which 
executions issued, dated 25 April, 1848, which, for the want of personal 
property, were levied on that day on the lands deseribed in the 
plamtif?s declaration by the ofheer who served the warrants. (356) 


They also proved notives of the levies given to the defendant, 
Staunton Kihott, in due time, aud that these, together with the warrants, 
judgments, and levies, were returned io the ensuing county court of 
Chowan; that at this term of the court, ou motion, both judgments were 
aftirmed, and orders of sale issued from the said court, under which the 
Sheriff of Chowan offered the said land tor sale, when the lessors of the 
pluntiff became the purchasers and took from the sheriff his deed, which 
was duly proved and registered. They also proved that the defendant 
Was in possession of the land at the commencement of the suit. The 
defendant then offered in evidence the minute docket of Chowan Couuty 
Court, upon which appenred the following entry at November Term, 
1842, to-wit: 

“The following justices of the peace of the county bee present 
(naming ten justices), Beutamin A. Hines was duly elected constable 
by the court for one vear, whererpon he appeared in open court and 
entered into bonds.” 

Tt was in proof that Hines lived in the town of Identon, in the County 
of Chowan; that he was the sane person who served the warrants and 
made the levies and returns above mentioned; that the people had made 
no election of a constable in 1842 for the distriet in which Lhines lived ; 
that the first Court of Pleas and Quarter Sessions after 1 January, 18-2, 
commenced its session on the first Mouday of February of that vear, and 
that there was no reappointment of Tfines to the office of constable until 
November Term, 1845. It was proved that Hines acted as a constable 
of Chowan County, under his appoimtment at November Term, 1842, 
until he was reappomted at November Term, 1843, and that durmg that 
time he discharged all the duties pertaiing to the office of constable 
which he was ealled upon te perform, and that in the service of the two 
warrants before mentioned, in making the levies and giving the notices, 
he professed to act as constable. 
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(857) Tt was contended on the part-of defendants that the appoit- 
ment of constables must be made by the proper number of justices 
at the first term of the county court, which occurs after the first day of 
January in each and every vear, which appointment continues for one 
year only, and that this appointment, on the failure of the people to elect, 
‘an ouly be made at that term; that it ought to appear from the minutes 
of the court that the people had failed to elect a constable in the district 
In Which Pines lived, or, having made an election, that the office had 
become vacant, by death or removal, before the court could make an 
appolutment; and as the record did not show hew the office had become 
vacant, the attempted appoimtment of Hines was void; and, further, sup- 
posing the appomitment of Hines at November Term, 1842, to be valid, 
vet the official term expired by limitation of law at February Term next 
eustung, at which term le should have been reappointed; that, having 
failed to obtain a reappomtment at February Term, 1848, all hus acts 
from that time until after the reappointment at November Term, 1843, 
were null and void; and, therefore, as the lessors of the plaintiff claimed 
under warrants wlich had been served by him in April, 1843, and levies 
which had also been made in that month, they obtained no title under the 
sale which had been made by the sheriff of the land in controversy. 

Ifis Honer being of opinion, upon the faets, that the lessors of the 
plamtift had acquired a good title by their purchase at the shertff’s sale, 
especially as the acts of Ilines, even if he were only constable de fucto, 
were valid, so far as third persons or the public were concerned, 
Instructed the jury accordinely. 

The jury found a verdict for the plaintiff, and from the judgment 
rendered thereon the defendants appealed. 


el. Moore and Tredell for plaintiff. 
Thomas F. Jones for defendants. 


Rervin, C. J. We deem it a supertluous inquiry whether the appoint- 
ment of Hines to the office of constable was valid or not, because 
(358) we think the judgments and orders of the county court, upon 
which the executions were issued and the land was sold, preclude 

a collateral inquiry into the regularity of the previous proceedings. 
The act ot Assembly (Rev. Stat., chap. 45, sec. 8) confers the juris- 
diction on the county court, when a justice’s execution is returned, 
levied on land, to enter a judgment there for the debt recovered, and 
costs, on the application of the plaintiff. There the act (section 19) 
provides that when an officer shall levy such an execution on land he 
shall serve the defendant with notice, in writing, at least five days before 
the term to which the execution is to be returned, of the levy and of the 
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term to which it will be returned, and thereupon the court shall make an 
order of sale. Jf it shall not appear that such notice has been given, 
then the court is to order a notice to issue to the defendant and shall not 
proceed to make any order of sale until notice be served on the defendaat 
five days before court. These provisions show that the proceedings in 
the county court upon the return of a levy on land, which consist in 
rendering a judgment there for the debt, and awarding execution thereof 
against the laud levied on, or against the person, or property generally, 
of the debtor, at the election of the creditor, is a judicial proeceding, and 
therefore conclusive until reversed. Rev. Stat., chap. 31, see. LOS; Jones 
v. Judhins, 20 N. C., 591.) The rendering of the judgment unports that 
the required notice has been duly eiven, since the court is forbidden to 
enter judgment until notice is served. There must, therefore, have been 
evidence to the court that there had been notice, and the decision upon 
that evidence is conclusive while it stands. We have held, indeed, that 
when it appears that the notice had not and could not have been given, 
and the want of it was not waived by the party, an order of sale would be 
void. Borden xv. Smith, 20 N. C., 27. That is the necessary result of 
the principle laid down in .lrmstrong v. flarshaw, 12 N.C, 187% Prby ev. 
Walson, 21 N. C., 568, and Shinner vr. Moore, 19 N. C., 188, which 

is, that a judement against one not a party to the suit is void, and (359) 
that it can appear that he is a party only when the record states 

an appearance on the official service of process on the person or lis 
property. Here the record does not state the appearance of the debtor, 
but it states the levy of the fier’ facius on his land and notice to lim 
personally, being both service of process on the property and on the 
party. That such service was actually made cannot be collaterally ques- 
tioned—not more than the appearance of the party, if the record had set 
forth his appearance. ‘Those are statements of matters of fact oecurring 
in the progress of the cause, of which the court in which the case was 
pending must be deemed competent and necessarily exclusive judges, and 
therefore such statements of facts are conclusive, and no avemment enn 
be made to the contrary. Shinner vr. Moore, 19 N.C. supra. It is not 
open to one collaterally to allege that the service was not in facet in due 
time, as set forth in the record, nor that it was not by a proper and law- 
ful officer, as it purports to have been. If an action were brought on this 
judgment of the county court, the plea to 1t would be nul tiel record, 
and not that the proeess was not served, or that the person who served 
it was not a constable or a sheriff. Much more must such averments be 
excluded, when the question 1s on the validity of what was done under 
the judgment—that is to say, the sale of property under an exectttion 
issued on it. White vr. Afbertson, 14 N. C., 241. Our opinion, therefore, 
is, that in this action of ejectment the official character of Hines, who 
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served the warrant, levicd the exeention, and gave the notice, could not 
be disputed. 

But if that were otherwise, we think the judement shonid be afirmed, 
for the reason given by his Honor. namely, that Hines, whether regu- 
larly appointed or not, was acting im the offee of constable at the time, 
and had been for about six months before, and therefore that his acts in 
office were valid. It is a settled principle that the acts of officers de facto 

are as effectual, as far as the rights of third persons or the public 
(360) are concerned, as if they were officers de jure. The business of 
hfe could not go on if it were not so. 16 Vin. Abr., 114. 

In Fowler v. Bebee, 9 Mass., 231, there was a plea that the commission 
had illegally issued to the sheriff who served the writ, and that he was 
not de gure sheriff. Such in law was the truth, for in 10 Mass., 290, 
upon an information, the appomtment was held illegal and vacated. 
Yet, upon demurrer to the plea in the action mentioned, the plea was 
held bad. Chief Justice Parsons said that Smith, the sheriff, was no 
party to that record and could not be heard, although the judgment 
would as effectually decide on lus title as if he were a party, which would 
be contrary to natural equity and the policy of the Jaw. From considera- 
tions lke those, as he considered, had arisen the distinction between hold- 
ing an office de jure and de facto, and as he was a sheriff in fact, the 
service bv him was deemed good in that action. That decision is directly 
In point here, and, we think, rests upon a sound foundation of reason and 
authority. One not duly appointed to office must vield it and the fces 
received by him to the person lawfully entitled; and in actions between 
them, in which both sides could be heard, the court would determine the 
right, and also the legality of the appointment would be inquired into 
upon a quo warranto. But, except in proceedings in which the question 
is thus directly presented, “in the case of all peace officers, justices of the 
peace, constables, ete., 1t 18 sufficient,” said Wr. Justice Buller, in Berry- 
man rv. Wise, 4 Term, 336, “to prove that they acted in these characters, 
without producing their appointments, and that even in the case of mur- 
der.” And such is every day our experience of the course of proceeding. 
When a warrant, judgment, or an execution granted by a justice of the 
peace is used upon a trial, there is not a thought of proving him in office 
by lus commission and taking the oaths, but only that he is an acting 
magistrate, and that he gave the preeepts, or that they are in his hand- 
writing. It is the same as to the return of a sheriff or constable. The 

crown case alluded to by Judge Buller is that of Thomas Gordan, 

(361) decided by all the judges of England and stated by Mr. East, 

P. C., 315, trom the manuscript of Judge Buller himself. The 

persons were indicted for the murder of George Linnell, constable of 

Pettishall, in the execution of his office, in attempting to arrest the person 
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in his own house by virtue of a warrant obtained against him from a 
justice of the peace at the mstance of one Pratt, for an assault, which 
warrant had been directed to the Constable of Pettishall and delivered 
to the deceased to execute as coustable of the parish, it appearing that the 
deceased, at the time he went to the person’s house in the daytime to 
execute the warrant, had his constable’s staff with him and gave notice 
of his business; and, further, that he had before acted as constable of 
the parish and was generally known as such. At a conference of all the 
judges they were of opinion that was suflicient evidence and notification 
“of the deccased’s being constable, althongh there was no proof of Ins 
appointinent or of his having been sworn into offiee.” And ALr. East 
(p. 212), after saving that a party taking upon himself to execute 
process must be a legal officer for that purpose and give due notification 
of his business, else the killing him by one he arrests will be only man- 
slaughter, and his kilhng the other party purposely for not submitting 
to his arrest will be murder, proeceds to sav that if he be a A:noiwn officer 
de facto, acting within his district, it is sufficient, without proving his 
apponitment or swearing in. This doctrine has also been frequently laid 
down hy other courts in this country. People +. Collins, T Johu., 549; 
Reed vr. Gelet, 12 John., 366, What shall constitute an ofheer de facto 
mav admut of doubt in different cases. The mere assumption of the office 
by performing one or even several acts appropriate to it, without anv 
recognition of the person as officer by the appointing power, may not be 
sufficient to constitute him an officer de facto. There must at least be 
some colorable election and induction into office ab origine, or so long an 
exercise of the office and acquiescence therein of the public 

authorities as to afford to the individual citizen a presumption (362) 
strong that the party was duly appointed, and therefore that every 

person night compel him, for the legil fees, to do his business, and for 
the same reason was bound to submit to lis authority as the officer of 
the country. A public office is to be supposed necessary for the publie 
service and for the convemence of all the various members ot the com- 
munity, and, therefore, that it will be duly filled by the publie authority. 
When one is found actually in office and openly and notoriously exer- 
cising its functions m a limited district, so that it must be known to 
those whose official duty it is to see that the office is legally filled, and 
also that it is not iNegally usurped, and when this goes on for a good 
leneth of time, or for a period which covers much of the time for which 
the office may be lawfully conterred, it would be entrapping the citizen 
and betraving lis interests if, when he had applied to the officer de facto 
to do his business, and got it done, as he supposed, by the only person 
who could do it, he could vet be told that all that was done was void 
beeause the public had not duly appointed that person to the office which 
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the pubhe allowed him to exercise. Here, Hines was appointed in 
November, 1842. by the county court, and by the requisite number of 
magistrates, for one vear thereafter, which must be deemed a colorable 
title to the ofhee. He entered upon the duties and performed them as 
the known constable of his ee up to the period of serving the execu- 
tion in this case, which was 25 ep 1843, We think, clearly, that, in 
reference to the parties in that case, both the plaintiff and defendant, he 
is to be conclusively deemed a constable. 

It was supposed, in the argument at the bar, that this position is 
opposed by the previous decisions of this Court in the ease of SN. 7. Sher- 
ley. 23 N.C, o97, and S. ¢. Wall, 24 N. C.. 267, and particularly 4. +. 
Briggs, 25 N.C... 357, But, as was observed in S. re. Wall, the question 
in the two former cases did not all concern the validity of acts done 
by officers de facto, or their responsibility for usurping the othees; but 

the question was merely whether the bonds pavable to the State 
(363) were valid when delivered to persous not authorized by the statute 

to receive therm in the partienlar cases in which those bonds had 
been aecepted. In s.r. Briggs it did not appear that Smith was a known 
ofheer or that he had acted a day, or that the transaction out of which 
the indictment grew was not his first essay in office, and the case was pre- 
sented to this Court and seemed to have been tried in the Seaes Court 
upon the tithe: to his office solely, as to which there could be no doubr. 
Tt is trne. the presiding judge said that the defendant could net be pro- 
teeted by the objection on the trial that Smith was not a constable because 
he did not make that objection when he resisted lis authority. 

But we thought that made no difference, because the defendants’ justi- 
fication depended upon the existence or want of authority mm Sinith, and 
net upon the defendant’s opmien on that point. Now tis authority 
night be shown ae by direct evidence of « legal appointment. in 
which he tailed, or by evidence that le acted and was generally known 
us an otheer, nud that he gave notice of lus official character to the 
defendant, in which also he fatled. There was no previous exercise of 
any power of the office stared, not even an admission into oihce by the 
county court. An insufficient appointment only appeared, without any 
admission, for there was no evidenee that the party was sworn in. Jn 
that state of the case he could not for any purpose be held to be an officer 
de jure oy de facto, unless as against himself as to such acts as he might 
undertake to do as an otheer. He had not been recognized by the public 
as an acting officer, neither by the appointing and adinitting power, nor 
by those who had the power and with whom was the duty, on behalf of 
the public, of depriving him of the office, if improperly assumed by him. 
It was therefore, a naked question whether the appointment by the 
county court was in itself valid, under the cireumstances in which it 

270 


N.C.) JUNE TERM, 1844. 
STATE t. FULLEN WIDER. 


was made, and the present case is for that reason distinguishable from: it. 
Upon the general prineiple before stated, the Court 1s of opimion that the 
judgment ought to be affirmed. 

Perr Cvriam. No error. 


Cited: Gilham v. Reddich, post, 370; McLean vr. Paul, 27 N.C. 25; 
Welch v. Scott, tb., 74; Ward v. Saunders, 28 N.C., 885; Hooks v. Moses, 
B80 N.C. 90; Mabry vr. Turrentine, 1b., 205; Powell vr. Baugham, 31 
N.O., 155; Jones v. Austin, 82 N.C, 22 - Dien v. Pitter: 47 N.C, 
128; Comrs. rv. McDaniel, 52 N. C., 1133 Swindell r+. Warren, vb., BTS: 
Greer rv. Rhyne, 67 N. C., 8403 BR. Re i oe. TON Cg 3008 nahee 

Slaton, 73 N. C., 550; S. v. Lyon, 89 N. C., 571; Spillman vr. Wal- 
liams, 91 N.C, 487 Jones v. Coffey, 9T N.C. 849; Cowles vr. Mar- 
din, 101 N.C, 391; S.v. Lewis, 107 N. C., 972; Van Amring v. Taylor, 
108 N.C. 2002 8.970 Daris, 109 NoC. 18245. Lghes te Long, 119 NaC., 
55:8. 0. Mall, 142 N.C, 715. 


(364) 


THE STATE, to THE USE oF JAMES H,. McCALL. v. HENRY 
FULLENWIDER ET AL. 


1. Where the record of the county court stated thé at “A. B.. having been 
eppOntet constable, came into open court and was qualified according to 
law’: Held. that the record must be understood to mean. he had been 
elected, and elected in the manner the law requires constables to be elected, 
to-wit, by the people. 


Lo 


. Where a suit is brought. on a constable’s bond, against the sureties alone in 
that bond. a receipt, signed by a constable. of a claim to collect is not 
evidence against them, 


3. A surety, in general, cannot be affected by evidence of an admission made 
by his principal, unless it be a part of his contract. as that accounts kept 
by him shall be true. 


4. Where the constable is not a party defendant, the plaintiff may examine 
him on oath, and such testimony is of a higher grade than his receipt. 


ApeeaL from Battle, J., at Spring Term, 1844, of Lrxcoxy. 

Debt, upon a bond exeented by the defendants, as sureties for one 
Keener, as # constable for the County of Lincoln. 

In order to show Keener’s appointment, the plaintiff produced the 
minutes of the county court at January Term, 1838, on which was the 
entry, of which the following is a copy, to-wit: “Henry Keener, having 
been appointed constable, came into open court, was qualified according 
to law, and entered into bond, with Henry Fullenwider and Thomas I. 
Mavs, in the sum of $4,000.” Tt appeared from the minutes aforesaid 
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that but three magistrates were on the bench when this order was made. 
Tt was objected by the defendants that the entry above referred to did 
not show a sufficient legal election or appoimtment of the said Keener as 
constable, but the objection was overruled. The plaintiff then produced 

a receipt of the said Keener, in the following words, to-wit: 
(365) “Received, 6 September, 1838, of James H. McCall, for collection 

one note of hand for $20, on Willian L. Ballard, given one day 
after date, dated 26 April, 1838; also an account of one bushel of wheat 
in the fall of 1837, which was either to be paid in wheat or money.” 
Signed, “Henry Keener, Const.” The defendants objected, that this 
receipt was not evidence against them. This objection was also over- 
ruled. And the plaintiff, having proved further that the constable might 
by due diligence have collected the note mentioned in the receipt, obtained 
a verdict. Judgment having been rendered in pursuance of the verdict, 
the defendants appealed. 


Osborne for plaintiff. 
W. J. Alevander for defendant. 


Daxret, J. We concur with his Honor on the first question raised by 
the defendants. We think that the record offered in evidence did show 
that Keener had not been appointed a constable by the county court. 
The record speaks thus: “Henry Keener, having been appointed cousta- 
ble, cume into open court and was annie’ according to law.” Ile must 
be er to have been appointed or elected a constable before that time, 
and that he came into open court to be qualified according to law. The 
record is evidence that he had been appointed. We must understand by 

it that he had been clected, and eleeted in the manner the law 

(366) directed that constables should be—that is, by the people. 
But we do not concur with his Honor on the second question. 
We think that the receipt given by the constable to the relator was not 
evidence against the defendants. The constable is not a party to this 
record, and the relator might have called upon him as a witness (J ork: ec. 
Blott, 5 M. & S., 71), and his testimony, upon oath, subject to cross- 
examination, would have been of a higher grade of evidence than his 
written declarations contained in a receipt which was made without 
oath. .\ surety cannot, In general, be affected by evidence of an admis- 
sion made by his principal, except it be a part of his contract, as that 
accounts kept by him shall be true. Thus, where a party became a 
surety by a bond for the faithful conduct of a clerk, it was held, in an 
action upon the bond, that an admission by the clerk, made after he was 
discharged, of various sums which he had embezzled, was not receivable 
in evidence against the surety. Smith v. Whittingham, 6 Car & P., 78; 
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Middleton v. Melton, 10 Barn, & Cress., 317; Goss r. Watlington, 3 3 Brod. 
& 3., 132; VMcCalten r.l/ston, 2 Mason & Welsby, 213. So, in #vans v. 
Beattie, 5 Esp., 26, Lord Ellenborough held that where the defendant 
had euarauteed the payment for such goods as should be delivered to 
C., the receipt for the goods, or his declaration that thev had been 
delivered, was not admussible against the defendant, for lis contract was 
to pay for goods delivered, and not for those C. might acknowledge to 
have been delivered, and therefore he had a right to have the faet proved. 
Tt is true that the admissions or declarations of an under-sheriff are 
evidence against the high sheriff, where they accompany the official acts 
of the under-sheriff, or tend to clhanne him, he being the real party m 
the cause, for he is the agent of the high sheriff. Snowball v. Godrick, 
4 Barn. & Ad., 541, Where the declarations of the under-sheriff accom- 
pany official acts, they are in the nature of original evidence. J absly v. 
Doble, 1 Ld. Ray., 190; Duke v. Sykes, 7 Term, 117. And for an injury, 
through any negligence of duty by the wunder-sheriff, the high 
sheriff alone is responsible to the party injured. Watson on (367) 
Sheriffs, 88, and the cases there eited. But the law does not com- 

pel deustables to receive claims for collection, and if he does receive 
them a receipt by him is a voluntary act and is evidence only against 
himself. The eoustable is uot the agent of his sureties, ike the under- 
sheriff, who is the agent of the ugh sheriff. If the law had directed the 
principal obligor to make a declaration ov admission as an administrator 
to return an inventory, that would be prima facie evidence against his 
sureties. Armistead vr. [Tarramond, 11 N. C., 339. But this reeeipt is 
not an act of offiec, but merely a private paper between the parties 
thereto. Of itself, it proves nothing against the present defendants, for, 
as far as we can know, it may have been given just before this suit 
brought, and not at the time it bears date. We cannot know that it 
speaks the truth, either in respect to the period at which it was given or 
as to the fact of the constable having received the claims from the 
relator and undertaken to collect them. Those facts, as against the 
present defendants, should be proved upon oath by a witness, who might 
have been the constable himself or the person who owed the debt, or any 
person who knew the fact. 

Per Curiam. Judgment reversed and new trial awarded. 


Cited: S.v. Allen, 27 N. C., 43, 44; Welch v. Scott, ib., 745 8S. 0. King, 
1b., 205; S. vr. Eskridge, ib., 412; Jarrott v. Me(ree, 29 N.C., 3878; Ae- 
Intosh v Paes 31 N. C., 514; 8. vr. Simpson, 46 N. C., 83; Lewrs v. 
Fort, 19 N. ©. 202; 
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(368) 
DEN ON DEMISE OF HENRY A. GILLIAM v. JOHN REDDICK. 


Yhe acts of officers de facto, acting openly and notoriously in the exercise of 
the office for a considerable length of time, must be held as effectual. when 
they concern the rights of third persons or the public. as if they were the 
acts of rightful officers. 


AppEAL from Bailey, J., at Spring Term, 1S44, of Gates. 

Ejectment. The plaintiff deduced a title from the State to one Drew 
Welch. He then showed a judgment in Gates County Court, at the 
instance of Pierce & Co., against the said Drew Welch, an execution 
thereon, levied on the land described in the plaintiff’s declaration, and 
the sheriff's deed therefor to the lessor of the plaintiff as the purchaser 
at the execution sale. The defendent offered im evidence a deed of trust, 
executed by the said Weleh, by which he conveyed all his property, 
including the said land, to a trustee, for the benefit of certain creditors. 
The deed of trust was executed, duly proved before the clerk, and handed 
over to the person acting as Register of Gates County, and actually 
transcribed by him upon the books of the Register’s otfce of Gates 
County several months before the rendition of the judgment above men- 
tioned. Ife also proved that the trustee sold the premises in dispute, by 
virtue of the said deed of trust, and that they were purchased by the 
defendant. The plaintiff then offered in evidence the veeords of the 
county court of Gates, from which it appeared that at May Term, 1529, 
a majority of the justices being then on the bench, the following order 

was made in relation to the appointment of a register, to-wit: 
(369) “John Walton, Esquire, was declared to be elected Pubhe Register 

for the County of Gates. Ordered that he enter into bond, with 
sureties as the law directs.” It also appeared that Walton at that term 
entered into bond as register of the said county, with sufficient sureties. 
The records furnish no other evidence of his qualification as register. 
At May Term, 1836, four justices being on the bench, the following order 
was made, to-wit: “Ordered, that John Walton renew his bond as regis- 
ter for this county, agreeably to law, and give H. Bond and T. Walton 
for securities.” And it appeared that Walton at that term entered into 
bond as register, with the required sureties. It was proved on the part 
of the defendant that the said Walton had discharged all the dunes. of 
register of said county from the time of his first appointment in 1829 
up to the present time, and that he had in every respect acted as register 
since his original appointment, and that no other person had been 
engaged in the discharge of the duties of that office. 

Walton was the person who registered the deed of trust. 
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Upon this evidence it was insisted on the part of the plaintiff (1) that 
the appointment of Walton terminated at the expiration of four years 
from his original appointment, by virtue of the act of Assembly apph- 
cable to such eases, and that all his acts sinee the expiration of his official 
term under the original appointment were wholly void, and that there- 
fore the deed of trust had never been duly registered, and of course no 
estate passed to the trustee. (2) It did not appear from the records 
that Walton took the oaths prescribed by law for lis qualification as 

register, and therefore he could not legally enter upon the discharge of 
the duties of the office, 

The defendant insisted that W alton was duly appoiited register, and 
by virtue of lis appointment in 1829 and his giving bonds he was 
invested with the office; that his acts as register were valid until the 
office was declared to be vacant by judicial proceeding, properly imsti- 
tuted for that purpose; and that, being recognized as the officer, 
and engaged in the discharge of the actual duties of the office, he (870) 
was the register de facto, and his offictal acts could not be treated 
as nullities in any proecedings by which their validity was questioned, 
incidentally. 

This Honor ruled that Walton had a vahd appointment under the 
order of the county court of Gates at May Term, 1829, and that it was 
uot necessary the record should show that he had taken the prescribed 
official oaths, but that this appointment expired by limitation of law at 
the termination of four years from the time it was made, and that, with- 
out a new appointment, according to the act of Assembly, which would 
be valid itself, all his otficial acts were null and void; that as no valid 
appointment of Walton to the offiee of register had been made since 
1829, the deed of trust under which the defendant claimed had not been 
registered when the lessor of the plaintiff obtained title. 

Under these instructions, the jury returned a verdict for the lessor of 
the plaintiff, and the court rendered judgment accordingly, from which 
the defendant appealed. 


No counsel for plarmntiff. 


A. Moore and Tredell for defendant. 


Rverrin, C. J. This case, we think, depends on the same principle 
on which we decided Burke v. Eifiott, ante, 855, aud it would seem as if 
there could be no case to which that principle could be more properly ap- 
plied or which could more clearly show its soundness and necessity. The 
principle 3 is that the acts of officers de facto, acting openly and notori- 
ously in the exercise of the offee for a considerable length of time, must 
be held as effectual when they concern the rights of third persons or the 
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publie as if thev were the acts of rightful officers. The general reasons 
for the position and the authorities in support of it need not be here 
repeated, it being sufficient to refer to them as given in the opinion de- 
livered in the case cited. It may be observed, however, that those rea- 
sons have a peculiar force in their application to the office of register 

and to the circumstances of this case. Under our registry laws, 
(371) that office is one of absolute necessity to the citizen; and, in refer- 

ence to mortgages and deeds of trust (under a deed of which latter 
kind the defendant claims), the office is one of indispensable daily neces- 
sity, for such securities have no legal efficacy until and only from regis- 
tration. Rev. Stat., ch. 37, sec. 245 Fleming +. Burgin, 87 N. C., 584. 
The Legislature, sensible of the deep concern the business of the country 
had that the office of register should be constantly filled, has endeavored 
to make provisions to that end which, it was supposed, would be com- 
pletely effectual. 

It confers the power of appointing on the county court of each county 
(which sits four times a year), and imposes it on that body as a duty 
to make the appointment, from time to time, when the office may be- 
come vacant by the expiration of the time for which an appointment 
was before made, or by death, resignation, or otherwise. More than that, 
it is enacted (Rev. St., ch. 98) that if a vacancy shall arise in this office 
by death or otherwise in the interval between the county courts, three 
justices of the peace may appoint a register and take his bond and 
swear lum in, and that the person so appointed “shall hold the office 
until an appolntment shall be made by the county court.” When the 
general necessity for this office is considered, and the legislative anxiety 
to have one at all times provided is thus seen, the community has a right 
to expect that the office will be applied for, and that those who have the 
power will confer it on some persons. And when the same person is secn 
m the continued aud widisturbed exercise of the office, rightfully begin- 
ning, bevond « doubt, and continuing for fourteen vears, and embracing 
services for nearly every man in the county, probably, and for many of 
the citizens numerous acts of service, such a possession of such an office 
cannot be treated as wrongful and illeg al, so as to make his official acts 
void as between third persons, without violating the public faith, appar- 
ently plighted to the citizen, that this person is rightfully in. office, and 

without visiting with the most ruinous consequences a asta of 
372) the party whiele was induced by the acquiescence of the public 

authorities themselves in the alleged usurpation of one of the 
public offices. We are happy in finding a well settled and ancient rule 
of law which enables and requires us to prevent such private losses and 
general mischief. 

Per Crriam. Venire de novo. 
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Cited: S.v. Robbins, 28 N. C., 26; Mabry v. Turrentine, 30 N. C., 
905; R. R.v. Johnston, 70 N. C., 350; Threadgill v. R. R., 73 N. C., 179; 
Norfleet +. Staton, 1b., 550; S. v. Lewis, 107 N. C., 972; Van Amring v. 
Taylor, 108 N. C., 200; 8. +. Darts, 109 N. C., 7823; Hughes vr. Long 119 
N. C., 55. 


SAMUEL anp B. W. NEWLAND v. THE BUNCOMBE TURNPIKE 
COMPANY. 


1. Where the question was whether toils were paid by an individual to a public 
turnpike company between 22 September, 1834, and 1 September, 1835, 
where the collector during that period had kept no books and was now 
dead, the circumstances of his having collected toll from the individual just 
before the commencement of that period: that during that time, on a con- 
test between the company and the individual the company directed him to 
close the gates unless the toll was paid; that the individual was bound to 
convey the public mail over that road, and that the successor of the de- 
ceased collector immediately on his coming into office collected tolls, were 
evidence to be left to the jury, and. in the opinion of this Court, sufficient 
evidence to show that the tolls had been paid during that disputed period. 


2. A payment of tolls on a publie turnpike road cannot be said to be voluntary 
and not compulsory when it was made by the party to enable him to obtain 
a passage over the road for the United States mail, which he was bound to 
carry and to keep his property from being taken from him by distress. 


Aprran from Dick, J., of Fall Term, 1848, of RurHerrorn. 

Assumopsit to recover back money alleged to have been improperly paid 
to the company by the plaintiffs. 

The plaintiffs alleged that they were contractor to carry the United 
States mail in four-horse stages from Asheville, N. C., to some 
point in the State of Tennessee, commencing on 1 January, 1834, (373) 
for the term of four vears, and that to do so they had to pass over 
the defendants’ turnpike road; that during the term aforesaid they 
were citizens of the County of Buncombe, and, as such, had a right, 
under the charter granted to the defendants, to pass their stage over the 
road without paving toll; that they had been compelled for a number of 
years to pay a large amount of toll, and this action was brought to 
recover it back. The plaintiffs then examined one John C. Roberts, who 
stated that he was gatekeeper for the defendants from 1 September, 18385, 
to 18 September, 1837; that he was directed by the defendants to exact 
$1.50 from the plaintiffs for each time they passed over the road with 
the mail stages; that he did so, and received from the plaintiffs during 
the said term the sum of $718.81. This witness further stated that a 
man by the name of Sorrills kept the gate in 1834 and up to September, 
1835, and that Sorrills was dead. The plaintiffs then proved by Jackson 
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Sorrills that his father was gatekeeper in 1584 and part of 1835; that 
in the spring of 1834 he heard his father demand payment from B. W. 
Newland, one of the plaintiffs, who was then driving the stage, and New- 
land paid him $1.50; that his father told Newland that he had orders 
from the company to demand $1.50 for each time the stage passed. The 
plaintiffs then proved by another witness that they resided in Asheville, — 
Buncombe County, trom May, 183-4, till some time in 1538. The witness 
also proved that they run their stages over the turnpike voad six times a 
week, The plaintiffs then offered in evidence a copy of a resolution 
entered on the books of the detendants on 6 October, 1834, in the fol- 
lowing words, to-wit: 
“Resolred, That the president and directors of the Buncombe Turn- 
pike Company are authorized to close the gates of this company agaist 
the mail stage the week after the sitting of the next Superior 
(374) Court of this county, and the company will support and sustain 
them mm any costs and damages that may accrue in cither law or 


+ 


equity by so domg.” 

The plaintiffs then proved that they continued to run their mail stage 
over the said road six times each week during 1834, 18385, 1836, and 1837, 

The defendants then introduced a witness by the name of Moore, who 
deposed that in the vear 1830 he had a conversation with Samuel New- 
land, one of the plaintiffs, in which Newland stated that he wished to 
come to some arrangement with the company about tolls, and if he could 
not do so he would become a citizen of Buncombe County, and would 
then have a right to travel the road without paving tolls. 

The plaintitfs then examined a witness, who stated that in 1833 Samuel 
Newland, one of the plaintiffs, hved in Morganton, and, as he under- 
stood, removed to Asheville. z 

The defendants denied that the plaintitfs ever were citizens of Bun- 
conibe County, and contended that if they did reside in Asheville in 1834, 
1835, 1556, and 1837, they had done so with the intention of defrauding 
the compauy of their tolls, and not with the bona fide intention of beeom- 
ing citizens of the County of Buncombe; secondly, that the privileges 
given by the charter of the company to the citizeus of Buncombe County 
does not authorize anv citizen of the county to run a mail stage on the 
said road free of toll; thirdly, that the money, if paid at all, was paid 
bv the plaintitts voluntarily, and therefore they could not recover it back; 
fourthly, that the order of the company above set forth was no evidence 
that the deteudauts had collected more monev than was proven by the 
witnesses, Roberts and Sorrills, before stated. 

The court charged the jury that if the evidence satisfied them that the 
plaintiffs were citizens of the County of Buncombe in May, 1834, and so 
continued up to the bringing of this action, they were not liable to pay 
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toll for running their mail stage over the road of the defendants; that 1f 
they further believed from the evidence that the defendants required 
them to pay toll and they did pay it, it was not such voluntary 

payment as would bar their recovery in this action. The court (875) 
further charged the jury that if they believed the plamtiffs were 

citizens of Buncombe during the time aforesaid, and the deferdauts had 
collected tolls from them, as alleged, the plaintiffs were entitled to 
recover whatever sums of money they had paid for tolls between 22 Sep- 
tember, 1834, and 22 September, 1837, the dav of the issuing of thei 
writ; that if they believed the evidence of Jolin C. Roberts, it was proved 
that S718.S81 had been paid to the defendants. If the plaintiffs had 
proved to their satistaction that they had paid tolls from 22 September, 
1834, to 1 September, 1835, they would be entitled to recover what thev 
had so paid, and with 1uterest, 1f they thought proper to allow it. 

The jury, under these imstructions, found for the phuntiff. The 
defendants moved for a new trial, because the jury had given damages 
for tolls alleged to have been paid by the plaintiff from 22 September, 
1834, to 1 Septeuiber, 1837. A new trial being refused, and judgment 
rendered pursuant to the verdict, the defendants appealed. 


Badger for plaintiff. 
Afevander for defendants, 


Rerri, C. J. As the charter to the defendants exempts the citizens 
of Buncombe from the payment of tolls, and the jury have found the 
plaintiffs to have been citizens of that county during the whole period 
involved in this controversy, the plaintiffs were not liable for the sums 
they paid. | 

It was, however, objected on the trial, that although the money was 
not due to the company, the plaintiffs conld not recover it back, because 
they had paid, without suit and voluntarily. But this objection the 
counsel very properly abandoned here. The payment was not volun- 
tary-—that is, as payment of a debt admitted to be due and willingly 
made—but it was made as a means of obtaining a passage on the road 
for the mail, which the plaintiffs were obliged to carry, and of keeping 
their property from being taken from them by distress, and so 
was compulsory and without consideration. Snowden v. Davis, (876) 
1 Taunt., 359. 

The remaining objection is, that there was no evidence to be left to 
the jury that the plaintiffs had paid the tolls between 22 September, 
1834, and 1 September, 1835. But, we think, although there was no 
direct testimony of the collector who received the money for that period, 
as there was on relation to the time between 1 September, 1835, and 
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September, 1837, vet there were good circumstances tending to establish 
the payment to the satisfaction of any reasonable mind, and, indeed. all 
that mm the actual state of the case could be expected from the plaintiffs. 
The defendants’ collector for that time was dead, and it did not appear 
that auy accounts were kept of the persons from whom tolls were 
received. It could not be expected that the collector would give a receipt 
tor every daily toll, nor that the plaintiffs would have a witness by which 
to prove such payments. But, to supply the want of such direct evidence, 
it was proved that shortly before the commencement of the particular 
period the collector, now dead, did collect toll from the plaintiffs and — 
gave them notice that he was ordered to demand toll every time the coach 
passed, aud that he should do so. Then, to enforce that, without the 
necessity of suing for the tolls, and perhaps from a doubt of the power 
to distrain and detain the coach with the mail, the stockholders, a few 
days afterwards, on 6 October, 1834, in general mecting, passed a resolu- 
tion that the directors should have the gates on the road closed against 
the plaintiffs, which must be understood to be, unless they paid the tolls. 
Then, again, it appeared that, notwithstanding the warning from the 
gatekeeper and the resolution of the stockholders, the plaintiffs continued 
to pass six times a week through the period specified, and that imiedi- 
ately thereafter, upon the first coming in of a new gatekeeper. the collec- 
tion of the tolls was taken up by him as a thing of course aud according 
to an established practice. Can it be doubted that the directors 
(377) and inferior servants of the company comphed with the orders 
given them, and especially that in obedience to the resolution of 
the stockholders the gates were closed as a means of compellmg prompt 
payments from the plaintiffs? At all events, it was evidence to the jury, 
to be weighed by them in connection with the other circumstances, and 
seems fully sufficient. The plaintiffs could not go further back than 
22 September, 1834, to which the court restricted them, because the writ 
was isstied on 22 September, 1837, and the defendants pleaded the statute 
of limitations. 
Per Crriam. No error. 


HENRY SAMUEL v. WILLIAM ZACHERY. 


1. A venditioni exponas to sell lands, tested after the defendant in the execu- 
tion had died, without any scire facias against the heirs, is null and void. 


2. In a court of law each surety is responsible to his cosurety for an aliquot 
proportion of the money for which they were bound, ascertained hy the 
number of sureties merely, without regard to the insolvency of any one or 
more of the cosureties. In a court of equity the rule is different. 
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AppEAL from /attle, J., at Spring Term, 1844, of Surry. 

Assumpsit, brought to recover from the defendant his proportional 
part of a sum paid by the plaintiff as cosurety for one Shelton. Besides 
the plaintiff and defendant, three other persons were sureties for the said 
Shelton, all of whom, as well as the estate of Shelton, were insolvent 
when this suit was commenced. A suit had been brought and 
judgment obtained by the Bank of Cape Fear against the prin- (378) 
cipal and all the sureties, atid a fi. fa. issued thereon had been 
levied on certain real estate of the principal, but returned without a 
sale, whereupon from the same term to which this ft. fa. was returnable 
a venditions exponas was issued, commanding a sale of the said property. 
After the teste, and before the term to which the f. fa. was returnable, 
Shelton, the defendaut in the execution, died. The rendition’ under 
whieh the land was sold was fested after the death of Shelton, and no 
scire facias had issued against his heirs, though there had been no inter- 
mission in the series of exeeutions. This exeention was in the hands of 
the plaintiff in this suit, who was then the deputy sheriff, and who also 
had im his hands an execution against the same defendant in favor of one 
Tfumphrevys, of a feste later than that of the original ft. fa.. above spoken 
of, but prior to the rend/tione erpones under whieh the land was sold. 
The agent of the said Wumphrevs bid off the tract of land at the sale 
under the rendition: for the sun. of $380, and claimed to have that bid 
applied to the satisfaction of his execution. This was objected to by the 
plaintiff, Samuel, but on a reference of the matter to counsel, and their 
advice, it was agreed to. The agent of Humphreys, however, having 
ascertained that the land was not worth the amount of his bid, agreed to 
assign it to the plaintiff, Samuel, for the sum of $150, which was accord- 
ingly done, and no part of the price of this land was applied to the pay- 
ment of the execution in whieh the present plaintiff and defendant were 
interested. It was not shown whether a eredit for the price of the said 
land had been given on Humphreys’ execution, or that satisfaction had 
been entered thereon. 

The defendant’s counsel contended that the execution against Shelton 
and the present plaintiff and the defendant and others was entitled to a 
eredit for the whole or at least a part of the price of this land. But the 
court instructed the jury that the sale of the land was void, and, if it 
were not, the appropriation of it by the plaintiff, Samuel, as deputy 
sheriff, to the Tlumphreys’ execution could not be objected to by the 
present defendant in this action, and that the present plaintiff, 
having in fact paid the execution out of his own money, was (379) 
entitled to receive his proportional part from the defendant. The 
eounsel then objected that the plaintiff could only recover a fifth part 
of what he had paid, that being his aliquot proportion according to the 
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number of sureties; but the court held that, as the other cosureties were 
insolvent, he could recover one-half. The jury, under these instructions, 
found a verdict for the plamtiff for one-half of the amount he had paid. 

Judgment beimg rendered pirsuanut to this verdict, the defendant 
appealed, 


No counsel for either purty, 


Daxter, J. On the first point in the cause we concur with his Tfonor. 
The fer! fucras in favor of the bank, which was the first in turn, had 
been levied by the sheriff on the land of Shelton in his lifetime, and, 
although it was not sold under that fi. fa.. at still remained in custodiu 
legis at the death of Shelton, and deseended to his heirs eum onere, The 
rendition’ in favor of the bank, which issued from the term to which the 
fi. fa. had been returned, was not to authorize a levy, but to compel a sale 
of the land which had been previously levied on mite the fi. fa. Bowen 

MeCullough, 4 N. C., 684, That issuing the renditroni would have 
ee the proper mode of proceeding by the bank to have the land sub- 
jected to the satisfaction of its debt, in case Shelton had been alive, is 
ae by several aes Barden rv, Mehinne, 11 N. C., 2793 Seawell 

. Bank, 14 Ae 279; Tarkinton v. cllevander, 19 N, C., Si. The clr 
cunistance of the de — of Shelton after lis Janud had been thus levied on 
for the satisfaction of the bank debt does, we think, alter the case. The 
heir of Shelton might have a debt against his ancestors, standing in equal 
degree, mi all its circumstances, w ith the bank debt. The law, in such a 
case, would pernut lim to retain the real assets to satisfy himsclf first. 
The heir may have paid the bank debt or paid other executions against 
the land in favor of other ereditors of prior teste. The widow of Shelton 

(if he left one) was entitled to dower in the land, although it had 
(380) been levied on by the sheriff under the fA. fa. Frost ». Ktheridge, 

12 N. C., 30. The heir might and ought to assign her the dower 
by metes and bounds in the land. The reversion, it is true, would be 
subject to the venditioni; but it seems to us the heir should have a day 
in court for the purpose of showing all or anv of these things. We know 
of no adjudication in the State courts on the subject, but we take it that 
the rendition? was vold which issued at the instance of the bank on the 
said levy without a scire facias to the heirs. Of course, the case is dif- 
ferent with regard to personal property levied on in the lifetime of the 
original defendant. 

We think, however, the judge erred in his charge on the second point. 
Ina court of law each surety is responsible to his cosurety for an aliquot 
proportion of the money for which they were bound, ascertained by the 
number of sureties merely, without regard to the insolvency of any one 

ose 
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or more of the eosuretics. In equity it is different. Powell vr. Matthis, 
ante, 88, where all the authorities are cited and the difference of the rule 
in the two courts explained. 

Per Crriam. New trial awarded. 


ee Parish v. Turner, 27 N.C., 282; Aycock v. Harrison, 65 N.C, 
92S. TINO 485% Halso v. Cole, 82. N. C., 164; Barfield «. Bar- 
field, 113 Ne As 235. 


(381) 
BETSEY NEWSOM et ar. v. LARY NEWSOM ET AL. 


-1. An execution in the name of “William Barnes, Guardian,” is not supported 
by a judgment in the name of ‘Charity. Penelope, and Sarah Newsom, by 
their Guardian, William Barnes,” and is therefore void. 


® A suit and judgment in which the same person is both plaintiff and defend- 
ant, or one of the plaintiffs and one of the defendants, is an absurdity, and 
can have no legal effieacy. 


w 


Thus, where a father died, seized of a tract of land and leaving eleven chil- 
dren his heirs at law. and three of these children recovered a judgment 
against the administrator of their father, the plea of fully administered 
being found in his fayor, and they then issued a scire facias against them- 
selves and the other heirs to subject the land. and upon this sci. fa. a 
judgment was entered and an execution issued, under which the land was 
sold: Held, that it was right for thé court. upon motion, to vacate the 
judgment and set aside the execution, and that of course no title to the 
land passed to the purchaser. 


4. But held, further. that, having passed such an order, the court had no right 
to require the purchaser, who was also the assignee of the Judgment, to 
jv to the defendants in the execution the amount for which the land sold. 


». Ina case like this the remedy of the creditor heirs is in equity. 


ApprAL from Pearson, J., at Fall Term, 1848, of Wayne. 

Motion to vaeate a judgment rendered upon a scire facias to charge 
real estate and to set aside an execution issuing thereon, under which a 
sale had been made. 

The facts as they appeared before the court were these: 

John Newsom became the guardian of his three children, Charity, 
Penelope, and Sarah, and after receiving personal effects of his wards, 
died intestate, seized of a tract of land which descended to those three 
children and eight others whom he left surviving him. One 
Theophilus T. Sims administered on the estate of John Newsom, (382) 
and a petition was filed against him by Charity, Penelope, and 
Sarah Newsom, by their succeeding euardian and prochein ami, William 
Barnes, for an account and payment of the moneys received for them by 
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their late father and former guardian. The administrator put in his 
answer, and therein denied that he had assets of the intestate. Upon the 
hearing a reference was made to the clerk to take the accounts involved in 
the cause, and he found that the sum of $1,945.94 was due to the peti- 
tioners for a legacy to them, which their late guardian had received, and 
that the defendant Sims had fwly administered all the assets left by lus 
intestate, and had no assets to pay any part of the swum so reported to be 
due to the plaintiffs. The report was confirmed and a decree made that 
the plaintiffs recover the said sum and the costs of suit out of the real 
estate of the detendant John Newsom that desceided to his heirs at 
law. Thereupon a scire facius was sued out on the decree in the name 
of Charity, Penelope, and Sarah Newsom as plaintiffs against the said 
Charity, Penelope, and Sarah, and their eight brothers and sisters, 
naming them (infants), which recited that the pkaintiffs had recovered 
against the administrator, T. T. Sims, the sum of $1,945.94, and the 
further sum of $15.85 for costs, whercof the said T. T. Sims, adminis- 
trator as aforesaid, is convicted as appears of record, and also recites 
“that it was suggested by the said defendant T. T. Sims, administrator 
us aforesaid, that he had fully administered, so that execution of the 
debt and costs could not be had against the personal estate that was 
of the said John Newsom, lately deceased, and that it was also suggested 
that the said John Newsom died seized of lands sufficient to satisfy the 
said sums of money which descended to the said Charity, Penelope, and 
Sarah, and the eight other children (who are named), and that the said 
Charity, Penelope, and Sarah Newsom, by their next friend, Wilham 
Barnes, had solicited some fit remedy in this behalf”; and thereupon it 
commands the sheriff to make known to the said heirs at law to appear, 

ete, to show cause, etc., wherefore the said plaintiffs should not 
(383) have execution of the said debt and costs against the aforesaid 

real estate descended as aforesaid, ete. 

The seive facius was made known and returned and “judgment was 
entered according to scire facias for $1,945.94, with interest from 20 
August, 1840, until paid.” Thereupon an execution was issued, return- 
able to February Termin, 1842, which begins by reciting that “whereas 
Wilham Barnes, guardian, to the use of Lary Newsom, lately in our 
court, etc., recovered against Theophilus T. Sims, administrator of Jolin 
Newsom, deceased, the sum of, ete., and it being suggested that the said 
administrator had fully administered and had no assets, so that execu- 
tion could not be had of the personal estate of the said John, deceased ; 
and whereas a writ of scire facias did issue from our said court, com- 
manding the said sheriff to make known to Charity Newsom, Penelope 
Newsom, Sarah Newsom (and the eight others named), heirs at law of 
the said John Newsom, deceased, that they should appear, ete., and show 
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cause wherefore William Barnes, guardian, should not have execution 
against the lands of the said deceased to satisfy the said judgment and 
costs, which said writ was dulv returned, made known; and whereas the 
said licirs failed to appear and show cause as aforesaid, and judgment 
having been given against the said heirs: These are, therefore, to com- 
mand you that of the lands and tenements of the said John Newsom, 
deceased, vou cause to be made the aforesaid sums of, ete., and have you 
the said moneys before, ete., then and there to render to the said ........... 
his debt and costs aforesaid. Ilerein,” ete. 

Under the foregoing process the sheriff sold the land that descended 
from Jolin Newsom to all his children, and it was purchased, at a price 
which satisfied the debt and interest, by one Lary Newsom, who claimed 
to be the assignee of the judgment, and the sheriff returned the execu- 
tion satisfied thereby. 

At February Term, 1842, 9 rule was obtained on William Barnes and 
Larv Newsom to show cause why the execution should not be set aside 
and the judgement vacated, which at the next term was made absolute; 
and thereupon Lary Newsom was ordered, upon pain of attachment, to 
pay immediately to the defendants in the execution the said sum 
for whieh the land sold. From that order Lary Newsom ap- (384) 
pealed to the Superior Court. 

Tn the Superior Court, in support of the motion to vacate the judg- 
ment and set aside the execution, it was insisted : 

(1) That the defendants in the se/re facias, being infants, should 
have appeared by guardian, whereas the judgment was rendered by de- 
fault, or upon plea by an attorney, they having no guardian. 

(2) That the whole proceedings were irregular and void inasmuch 
as the plaintiffs Penelope. Charity, and Sarah were also defendants and 
sued themselves. 

(3) That the sed. fa. proceeding was irregular and void, being based 
upon a decree of the county court, acting as a court of equity, and be- 
sanse it does not set forth that it had been proved that the adimuustrator 
had fully administered, but merely that he so suggested. 

Tt was insisted in support of the motion to set aside the execution: 

(1) That it is irregular and void, being issued before the expiration 
of one vear. 

(2) That the execution docs not conform to the judgment, as it directs 
a sale of the land of John Newsom, instead of the lands of John New- 
som in the hands of his heirs. 

Iu opposition to these motions, it was contended that although the 
proceedings be informal and erroncous; still they were not void and of 
no effect, and could not be set aside in this summary way, but only by 
writ of error. | 
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Upon the first question, his Honor was of opinion that a judgment 
against an infant by default or upon appearance and plea by attorney, 
although voidable, was not void, for if void, either party might treat it 
as a nullity, whereas the infant alone is permitted to complain, and this 
by writ of error. . 

Upon the second question, the court was of opinion that the proceed- 
ing by sci. fa. being the only remedy for a creditor to subject real estate, 
it was not irregular for one of the heirs, being a creditor, to issue the 
proceedings against himself and the other heirs. The debt had been 
established in the suit against the administrator. This was an appliea- 

tion to charge the real estate. If it was suggested that the admin- 
(385) istrator had uot fully administered, then the administrator was 

brought in as a party on one side, all the heirs being parties on 
the other, and all equally entitled to a portion of the real estate, and to 
charge the administrator. 

Upon the third question, his Honor was of opinion that a decree or 
judgment against the administrator in the county court, although 
entered upon petition and the proceedings thereon, as provided by act 
of Assembly giving the court jurisdiction in cases of filial portions, etc., 
and not by suit on the guardian bond, was still the judgment of the 
court of law, and the remedy by sc’. fa. was not irregular and void. His 
Tlonor was also of opinion that as the serre facias recited the judgment 
against the administrator and stated the facet that exeeution of the debt 
aud costs could not be had out of the personal estate, the omission to 
state that, upon a reference to the clerk, the fact of fully administered 
had been established, although it rendered the proceeding informal, vet 
it did not make it void. For these reasons his Wonor refused the motion 
to vacate the Judgment. 

Upon the first question, in relation to the execution, his Honor was of 
opinion that exeeution could properly issue when one of the heirs was 
of full age within the twelve months. Upon the other question, he was 
of opinion that although the execution was informal in directing a sale 
ot the lands of John Newsom, deceased, and perhaps the sheriff might 
have been justified in returning that John Newsom had no lands, vet 
from the whole execution it was clear that the lands mentioned were the 
lands of John Newsom in the hands of his heirs, and that this infor- 
mality did not render the execution void. The two motions were there- 
fore refused, and the plaintiffs appealed to the Supreme Court. 


(386) [Henry for plaintitts. 
John H. Bryan and Mordecai for defendants. 


tvFFIN, C. J. The opinion of this Court is that the execution must 
be set aside, if for no other reason, because there 1s no judgment, regular 
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or irregular, voidable or void, to support it. At the end of this mstrn- 
ment, which purports to be a sctre facias, the sheriff 1s commanded to 
render the money to no person, the name of the plaintiff beimg left blank. 
But if it be filled up with the name of Wilham Barnes, who is stated 
in the recitals of the writ to have recovered the judgment, it will 

not mend the matter, for the suit was brought, as it ought to have (388) 
been, in the names of the claimants, Charity, Penelope, and Sarah 
Newsom, and not in that of Barnes. The execution was therefore iot 
warranted, even in form, by a judgment, and was inoperative and prop- 
erly set aside. Our opinion is, likewise, that the judgment on the serre 
factas was incongruous and null and within the prineiple of Whotley e. 
Black, 9 N.C., 179, and other cases of that nature, should be vacated by 
the court that rendered it. 

We do not find this opinion on the ground that a sete factas was an 
Improper proceeding for a ereditor who wishes to pursue the real estate 
for the satisfaction of a sum of mouey due by decree of a court of equity 
or a court of law on a petition which is in the nature of a sit in equity, 
but upon the ground that a suit and judgment in which the same person 
is plaintiff and defendant, or one of the plaintiffs and defendants, 1s an 
absurdity and can have no legal efficacy. It is true that we are clearly 
of opinion, as was held in Jeffreys v2 Yarborough, 16 N, C., 506, that 
upon a deerce or declaration by a court of equity, that the estate of the 
deceased was indebted to the plaintiff in a certain sum, and that the 
executor had no assets, any other person, whether donee, legatee, devisee, 
or heir, must be brought m by supplemental bill, and that the seczre fucias 
is given npon judgments at law only in certain preseribed cases. And 
we likewise find it held in numerous cases by our predecessors that peti- 
tions for legacies, filial portions, and distributive shares, are proceed- 
ings according to the course of equity, and not law. Defense 1s made 
by answer and plea on oath. A eourt of equity cannot enjom a decree 
upon petition, because the court which gave the decree has the same 
jurisdiction to reéxamine upon a petition to rehear, or to review for 
error of law or fact or for surprise. //olding vr. Holding, 1 N. C., 655. 
The assignee of a distributive share may sue for it by petition tm lus 
own name as he can ma court of equity. Wright rv. Lowe, 6 N.C. 354. 
So, evidence 1s taken by commission in depositions and not rira 
roce, as In eases at law. Ryden rv. Jones, 10 N. C., 24. These (889) 
instances are sufficient to show the uature of the jurisdiction, 
though there are many others to the same effect. We are not, however, 
called on to say how, m ordinary eases, plaintiffs in petition, to whom 
money may be found due, and who cannot get it out of a personal estate, 
should proceed against the real estate. And, although we might be of 
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opinion that a sczre facias was not the appropriate proceeding, vet, if 
this were an ordinary case of one person being the creditor and another 
the debtor, we should hold that a judgment on the seire facias was not 
void, as the objection was not to the jurisdiction of the court, but only to 
the process, which the party waived by not taking. White rv. Albertson, 
12 N. C., 242. But, supposing in this case the process in due form and 
all the proceedings to be otherwise regular—and it is in that point of 
view that we look at-it—yet the judgment is inconsistent and senseless in 
being at once for and against the same persons. Upon that ground we 
think it must be vacated. If authority were needed for so plain a posi- 
tion, it may be easily found. Pearson v. Nesbit, 12 N. C., 314, is in point 
and states the reasons as convincingly as ean be. IJt is true that was a 
writ of error, which might be necessary there to enable the other side to 
take issue on the identity of the persons of the same name on opposite 
sides of the suit. Here the identity of the three plaintiffs with three of 
the defendants, the children of the intestate, is set forth in the record, 
and does not admit denial. In such a case the reasoning in Pearson r. 
Nesbit is completely applicable as showing that where the same person 
is the creditor and debtor the debt is extinguished, and, therefore, upon 
the face of the judgment, as soon as it was pronounced, the debt therein 
recovered was gone. Consequently, the court should purge their records 
of such absurdity. So, in Justices v. Shannonhouse, 18 N. C., 6, and 
several other cases of the like kind, where an obligor was also one ot 
those to whom, as a class of persons a bond was payable, it was, upon 

non est factum, held not to be a deed. For the like cause, this 
(390) judgment must be a nullity. But it was urged in the argument 

that, upon a Judgment ascertaining the debt in favor of one who 
is an heir, among several, of the debtor, a joint scr. fa. must go, because 
it was said no other remedy was given for the ereditor, and every heir 
ought to be compelled to contribute by the process of execution gomg 
against all the land descended. It is true, the statute gives no other 
remedy at law but by scire facias on the judgment in the suit against the 
personal representative. But in giving that, the ereditor and the heir 
are supposed to be different persons, as much as that the creditor and 
administrator are so. The act of 1784 made no provision for the cases 
in which the personal representative is a creditor, or in which one of the 
heirs is a creditor. But because the administrator had no other remedv 
at law for a simple contract, and could not proceed by scire facias against 
the heir but after a judgment against himself, it was not held that the 
Legislature meant the absurdity that the administrator should sue him- 
self to ascertain his debt and then proceed on the judgment bv sev. fa. 
against the heir. On the contrary, as a matter of course, he could have 
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no legal remedy for a simple contract debt in such a case, but would be 
compelled to apply to a court of equity for relief, upon the ground that 
he had a subsisting debt and no other remedy for it. Therefore, on the 
express ground that the administrator and executor could in no mode 
recover their debts against the heirs under the act of 1784, the acts of 
1799 and 1806 gave the cheap and expeditious remedy at law by petition. 
But the case of an heir being the creditor remains as it was from the 
first; and, therefore, like the executor, before the amendment in his 
favor, the heir, from necessity, cannot proceed at law. His case 1s now 
as that of one of two copartners was at common law, when one of them 
held the ancestor’s bond, in which he bound his heirs; and that case was 
like that of one of two executors who was a creditor of the testator, who 
cannot sue his coexecutor either alone or jointly with himself. 

The remedy in either case is in equity, because the creditor cannot (391) 
sue at law, but has a right to satisfaction out of the fund. And 

to expel an inference that the act restrained the creditor in such case to 
the legal remedy given by the statute, it is expressly provided (Rey. St., 
chap. 48, sec. 6) that the creditor’s remedy, or rule of decision, in equity, 
shall not be affected by any provision of the act. That is the proper 
remedy, because the value of each share descended or devised may be con- 
veniently ascertained and the debt duly appropriated; whereas, upon a 
joint judgment at law, if so absurd a thing can be supposed, the creditor 
could raise his whole debt from one of the heirs, although he himself 
ought to contribute. Therefore, this case of an heir being a creditor can 
be no exception to the rule, which arises out of the nature of things, that 
the same person cannot be plaintiff and defendant in an action at law. 

Our opinion then, is, that the county court was right m vacating the 
judgment and quashing the scire facias, and in setting aside the execn- 
tion. 

But when that had been done, that court should have stopped. It 
erred in ordering Lary Newsom to pay to the heirs, including the three 
(who were the plaintiffs), the sum he had bid for the land. By setting 
aside the judgment and execution as void, the sale by the sheriff neces- 
sarily falls through, and the land still belongs to the heirs. They cannot 
keep the land and have the moncy, too. | 

The result is, that the decision in the Superior Court must be reversed, 
with costs in this Court, and that the case must be remanded to that 
court, with instructions to reverse, with costs in that court, so much of 
the order of the county court as required Lary Newsom to pay the 
sum of $2,113.33, or any part thereof, and to affirm so much of the order 
of the county court as went to set aside the executiou and sale there- 
under, and vacate the judgment rendered on the seire facias in the record 
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set forth, and to issue a writ of precedendo to the county court accord- 
ingly. 
Per Crvriam. Reversed and remanded. 


Cited: Roberson vr. Woollard, 28 N. C., 94; Vewsom vr. Newsom, 40 
Ne Ca 123; 


(392) 
ANTOINETTE SWAIM, BY HER NEXT FRIEND, VY. JOHN M. STAFFORD. 


1. If a prosecutor, on a charge of larceny, has reasonable grounds, at the time 
he institutes the prosecution, to believe that his goods have been stolen, he 
is not liable to an action on the case for malicious prosecution, though he 
may have discovered. after the time the prosecution was commenced, that 
his goods had not in fact been taken out of his possession, but had heen 
accidentally mislaid. 


2. A search by a storekeeper, who supposed his goods to have been stolen, for 
the purpose of ascertaining whether his goods were missing, need be only 
such a search as might reasonably satisfy him of the fact. The law does 
not require the utmost diligence in making such a search. 


AppreaL from Dich, J., at Spring Term, 1844, of Stokes. 

Case for a malicious prosecution, 1n causing the plaintiff to be arrested 
on a warrant charging her with felontousiv stealing a pareel of belt 
ribbons. Plea, the general issue. [In support of her action the plaintiff 
produced and proved the warraut stated in the declaration, tssued on the 
oath and at the instance of the defendant. The magistrate before whom 
it was tried testified that a belt ribbon found in possession of the plain- 
tiff, was produced before him, and that, after examining the witnesses 
for the prosecution, among whom was the prosecutor, John M. Stafford, 
the present defendant, he dismissed the warrant, it being proved on the 
part of the present plaintiff that she had purchased the belt produced, or 
one hke it, at a store in Salem a short time before. 

The detense rehed upon was that the defendant had a probable cause 
for the prosecution, and to establish it he introduced several witnesses. 

One Hartman testified that the defendant was a merchant, and 
(393) that the witness, on a Friday, about the last of April, 1840, went 

to his store and saw the plaintiff, two of her sisters, two grown 
ladies, and several school girls in the room; that several parcels of goods 
were on the counter, near which the grown ladies were standing, the 
children being a little in the rear; that he saw the plaintiff, with one 
elbow on the counter, leaning over, as if she were examining a bunch of 
ribbons which she had in her hands; that when he first went into the 
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storeroom the plaintiff looked towards him; that he did not turn his 
attention to her afterwards; that in about 15 minutes she and her sisters 
left the store, together with all the other females; that after the company 
were gone, the defendant commenced putting his goods on the shelf, when 
he seemed to miss something, and took the goods down to examine 
whether the articles alleged to have been lost were among them; that the 
witness then told him he had seen the plaintiff have the ribbons im her 
hands; that the defendant then took the goods down again, reéxamined 
them and opened the folds of the goods; that the plaintiff lived with her 
father, about two nules or two miles and a half from the store; that on 
the following Sunday he saw her at a preaching, wearing a new belt 
ribbon; that he saw the defendant on the Tuesday or Wednesday after- 
wards, when the defendant said to him he had seen or found his ribbons 
on Sunday; that the witness replied to him that he had seen the plaimtiff 
have on a new ribbon; that he might or might not have told the defend- 
ant that the ribbon resembled his; that he did not recollect, but thought 
he did not tell him so; that the ribbon produced before the magistrate 
and now on this trial resembled in color some of those he saw the 
plaintiff have in the store. 

Miss Martha Harris testified that she had frequently been i the 
defendant’s store up to within a few months of the time when the war- 
rant was taken out, and had seen ribbons resembling in color the one pro- 
duced by the plaintiff on the trial; that she had never scen the plaintiff 
wear any ribbon like it, and she has never since seen the ribbons 
in the store; that the defendant’s ribbons were of different figures (394) 
and colors. 

W. L. Swaim stated that he acted as clerk for the defendant during 
April Court, 1840, and that he saw in his store during that time ribbons 
like the one produced. 

Jackson Stafford testified that he had owned the store, and sold it to 
the defendant about twelve months before that time; that among the 
goods were belt ribbons like the one shown on the trial; that he never 
saw any of the same kind in other stores. 

A witness, Alspaugh, testified (the plaintiff objecting to his testimony ) 
that he was present on the Tuesday or Wednesday mentioned by Hart- 
man, and that Hartman did tell the defendant that the mbbon he saw 
the Sunday before resembled or was similar in color to his. 

Ezekiel Thomas testified that he had told the defendant, before he 
sued out the warrant, that he heard Hartman say the ribbon resembled 
his in color. 

The plaintiff then called a Mr. Lineback, who stated that he had been 
acting as a clerk in a store for about five or six years; that at the time 
when the warrant was taken out he was a clerk in a store in Salem, and 
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that some three or four weeks before that time he had sold to the plain- 
tiff, who came there in company with her mother, a belt ribbon of the 
same kind, quality, and color as that produced here on the trial; that 
such ribbons at that time were common and generally worn. It was also 
in proof that, besides two stores in Salem, there were two or three others 
within. a few miles of the defendant’s store. 

Rachel Ebbert testified that she went with the plaintiff and her sisters 
to the defendant’s store on the Friday mentioned; that it was the last 
day of a school in the immediate neighborhood; that several females 
were In company; that the females stood along the counter, and the 
defendant behind the counter; that the plaimtiff stood immediately on 
her left; that the plaintiff had a bunch of ribbons in her hands, and after 
examining them handed them to the witness, who also examined them 
and then laid them down on the counter to the right; that the defendant 
was then some 5 or 6 feet from her, but whether he saw her Jay the 

ribbons down, or was looking at her, she did not now recollect, 
(395) nor does she know whether she saw them afterwards on the coun- 

ter; that some 15 minutes thereafter she and all the female com- 
pany left the store, but she saw neither the plaintiff nor her sisters have 
any ribbons. 

Jacob Shultz testified that he had known the plaintiff ever since she 
Wwas quite voung; that her character was good, and that she was about 
16 vears old when the warrant was sued out. 

For the purpose of showing that no felony had been committed; that 
the defendant had not used diligence to inform himself on that subtect, 
and to contradict Ifartman as to the search he said the defendant had 
made among his goods, the plaintiff proposed to prove that in the month 
ot June, after issuing the warrant (which was dated 22 May, 1840), the 
same bunch of ribbons the plaintiff had had in her hands was found in 
a fold of one of the pieces of goods which were spread on the counter 
during the time the plaintiff was in the store, but the introduction of 
this testimony was opposed by the defendant and rejected by the court. 

The court charged the jury that probable cause is the existence of such 
facts and circumstances as are sufficiently strong to excite in a reasonable 
mind suspicion that the person charged with having been gwilty was 
guilty; that it is a case of apparent guilt, contradistinguished from real 
guilt, and that if thev believed the testimony of Hartman, Stafford, 
Martha Harris, and W. L. Swaim, there was probable cause, and that 
this testimony as to probable cause was not weakened by the testimony 
of Alspaugh and Thomas. 

The plaintiff’s counsel then prayed the court to instruct the jury that 
they might take the testimony of Rachel Ebbert, in connection with the 
defendant’s testimony as to probable cause, as tending to show that the 
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plaintiff was not the last person to handle the ribbons while in the store, 
and that the defendant knew it. To this the court repled that the wit- 
ness not recollecting that the defendant saw her with the ribbons, there 
could be no inference from her testimony that the defendant knew it. 
The plaintiff’s counsel also praved the court to instruct the jury 
that, after the prima facie case made by the plaintiff, it was (396) 
ineumbent on the defendant, in making out probable cause, to 
atisfy the jury that a felony had been committed, which instruction 
was refused by the eourt. The plaintiff’s counsel further prayed the 
court to instruet the jurv that, although there might be probable cause 
for suing out the State’s warrant without a felony having been com- 
mitted, vet the defendant was bound to use reasonable diligence to inform 
himself of the facts and circumstances relative to the supposed felony, 
and if he did not tse sueh reasonable means so as to inform himself, 
probable cause did not exist. This instruction was also refused by the 
court. The plaintiff’s counsel further prayed the court to mstruct the 
jury that if they were satisfied from all the circumstances and evidence 
in the case that the defendant knew at the time he sued out the warrant 
that the plaintiff was innocent, thev should find for the plaintiff. On 
this the court told the jury there was no evidence in this case from 
which they could infer such knowledge on the part of the defendant. 
The jurv found a verdict for the defendant, and Judgment being ren- 
dered thereon, the plaintiff appealed. 


J.T. Morchead for plainteff. 
No counsel for defendant. 


Danrev, J. This is the same cause in which this court granted a new 
trial heretofore. Swaim «+. Stafford, 25 N. C., 289. To the evidence 
then given, the plaintiff has, on the last trial, made some addition. 
Rachel Ebbert testified that the plaintiff, when in the defendant’s store, 
stood immediately on her left at the counter; that the plaintiff had a 
bunch of ribbons in her hand and, after she had examined them, handed 
them to the witness, who also examined them and then laid them down 
on the counter on her right hand; and that in fifteen minutes thereafter 
she and the plaintiff and their company left the store and she did not 
see them have anv ribbons. This witness could not say that the defend- 
ant saw her examine the ribbons or lay them down on the counter 
on her right-hand side. This testimony was offered to show that (397) 
the defendant should not, as a reasonable man, have placed any 
reliance on what had been told him by the witness Hartman, but the 
judge said that it did not appear from the said Rachel Ebbert’s testi- 
mony that the defendant saw or noticed what she now deposes to, and 
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therefore the said evidence was immaterial in the cause. We concur 
with his Honor for the reasons he gave. 

Secondly. The time the plaintiff was in the defendant’s store was 
about the last of April or first of May, 1840. The plaintiff offered to 
prove that the defendant’s ribbons were found in his store, in June, 
1840, in a fold in one of the bolts of cloth that had been on the counter 
on the day the plaintiff was in his store, but this evidence was refused 
bv the court. This evidence was offered for the purpose of showing that 
the defendant had not used reasonable dahgence im ascertaining whether 
lus ribbons had been taken away or not, and also for the purpose of 
contradicting the defendant’s witness Hartman, who, in lus evidence, 
had said that the defendant did make two searches and examinations 
for the ribbons in and among the goods and cloths that had been Iving 
on the counter when the plaintiff aud her company were there. 

We think that the evidence, if admitted, could only have shown that 
the charge made by the defendant was untrue. It would not have estab- 
lished that the defendant had before that time instituted the prosecution 
without probable cause, or had been either careless or neghgent In 
searching for his ribbons. It would only have shown that he had not 
used the utmost degree of diligence to ascertain whether the ribbons 
were carried from his store. The utmost possible diligence and search 
by him could not be required. Hartman said that the defendant made 
two searches among the goods for the ribbons, and he failed to find them. 
The fact that the ribbons were in the folds of some of the cloths which 
had been lying on the counter is no evidence to contradict Hartman, 

when he says that the defendant twice examined the goods. It 
(398) would only prove that the two searches made by the defendant 

were not thorough, though, if honestly made, so that the defend- 
ant really believed then ee ie ribbons were gone, the ground of the 
prosecution would have appeared to him us Reale as 1f the ribbons 
had been in fact taken. We are of opimion that all the facts and cir- 
cumstaces in the case were of such a nature as to induce the defendant, 
when he took out the warrant on 22 May, 1840, really to believe that the 
plaintiff had stolen his ribbons, and in such a case he is not Hable to 
this kind of action, as we said in the former case. 

Per Cvriam., No error. 


Cited: Beale v. Roberson, 29. N. C., 284; Stanford rv. Grocery Co., 148 


N.C. 4243 Morgan v. Stewart. 144 N. C., 425; Wilkinson v. Wilkinson, 
159: Na Gy 270, 
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The mere possession by one person of goods supposed to be stolen by another 
would not afford a sufficient proballe cause for a prosecution against the 
former, as the receiver of stolen goods. when no inquiry was made of such 
person, nor any opportunity given of explaining how such possession was 
acquired. 


Aprvrat from Dich. /., at Spring Term, 1844, of Sroxes. 

Case for malicious prosecution. The evidence was precisely the same 
as in the preeeding case of Antoinette Swaim against the same defend- 
ant, except that no witness stated that the present plaintiff was seen with 
apy ribbon m her hand while in the store of the defendant. She was 
seen on the succeeding Sunday wearing a ribbon similar in appearance 
to those alleged bv the defendant to have been stolen. 

His Honor instructed the jury that, in the opimion of the court, (399) 
taking all the tacts and circumstances proved by the witnesses 
Hartman, Martha Harris, Swaim, and Alspaugh to be true, there was 
not a probable cause for the prosecution against the plaintiff. The jury 
found a verdict for the plaintiff, and the defendant appealed. 


J.T. Morehead for plaintiff. 
No counsel for defendant. 


DanteL, J. There was no evidence in this cause that the plaintiff 
ever had in her hands the defendant’s ribbons. Hartman, in his evi- 
dence, states that when he saw Antoinette Swaim in the defendant’s 
store, this plaintiff was then at the other end of the counter. Hartman, 
on the next Sunday, saw the plaintiff wearing a new belt ribbon, and 
he, on the Tuesday or Wednesday after, mentioned to the defendant that 
the ribbons he had seen on the Sunday before resembled, or were similar 
in color to, the defendant’s. 

If it was probable from all the facts and circumstances in the cause 
that the defendant might (from Antoinette and the plaintiff being sis- 
ters and living together with their father) suspect that she had been the 
receiver of stolen goods, still there is nothing in the case to have ration- 
ally induced him to believe or suppose, either that the plaintiff had 
stolen his ribbons or had received them from her sister, knowing them 
to have been stolen. If the defendant had prosecuted the plaintiff for 
receiving stolen goods, instead of stealing them, and had been able to 
establish that the plaintiff got them from her sister, still it would have 
been a rash presumption in the defendaut, to say the least of it, that 
the plaintiff knew that her sister had stolen them and to charge her with 
having received them with that knowledge, without asking her how she 
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came by the ribbons. The defendant would have had uo right to assume 

that the plaintiff’s sister had communicated her gwilt to the plaintiff. 

She ought, at least, to have the opportunity of explaining how she got 

them from her sister and what account the latter gave of the means by 
which she had acquired them. It seems to us that the defendant 

(400) had no probable cause to prosecute a State’s warrant against the 
plaintiff for any crime arising out of the transaction, And we 

see no error in the charge of the judge. 

PER Cvriam. No error. 


Cited: Béale % Roberson; 29: NC, 284% Sones *; hy do Ne Cs 
230, 


STATE v. JOSEPH J. WILLIAMS. 


A profanation of Sunday, by performing labor on that day. is not an indictahie 
offense in this State. 


AppEaL from Bailey, J.. at Fall Term, 1848, of Marry, 

The defendant was tried upon the tollowing indictment, to-wit: 

“The jurors for the State, upon their oath, present, That Joseph J. 
Willams, late of Martin, being a common Sabbath-breaker and profaner 
of the Lord’s dav, commonly called Sunday, at and in the comuty of 
Martin, on 10 July, 1842, the said dav being Sunday, and on divers 
other days, both before and since said 10 July, 1842, which other davs 
were also Sundavs, unlawfully, willfully, and with force aud arms, for 
his own luere and gain, and not for any charitable purpose or being in- 
duced thereto by any supposed necessity, did cause certain imen slaves, 
to-wit, Elias, George, and Talbot, being the property of him, the said 
Joseph J. Williams, and being then and there under lis control to work 
and labor on the farm of the said Joseph J. Willams in making and 
putting up enclosures and fences around and about the cornfield and 
whiskey distillery of him, the said Joseph J. Wilhams, to the common 
ntisauce of the good people of North Carolina and against the peace and 

dignity of the State.” 
(401) To this indictment the defendant pleaded uot guilty. On the 

trial, the witness for the State swore that he was the overseer for 
the defendant during 1841, 1842, and 1845; that some time in 1842 he, 
the defendant, having lost some corn and shoats, and suspecting his 
slaves, including those mentioned in the indictment, of stealing the prop- 
erty or knowing who had stolen it, directed the witness to put them to 
work on the Sabbath day, and continue them at work on the succeeding 
Sabbath davs, until they confessed that they had stolen the property or 
discovered who were the thieves; that he (the witness) put all the negro 
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men to work on the Sabbath day and worked them three Sabbaths im 
succession; that the work consisted in putting up fences round his field 
and whiskey distillery; that after working them the third Sabbath, the 
defendant, discovering who had stolen his property, did not compel them 
to work any longer. 

The witness further stated that the negroes did not work the whole of 
the days, as before mentioned, but commenced work after breakfast and 
ended about 12 o’clock, or dinner-time, and that their work was not of 
much value to the defendant, and that he did not make them work for 
the profit arising therefrom, but as a punishment for not confessing that 
they had stolen his property or discovering who had done it. It was 
admitted that the place where the work was done was at such a distance 
from any public highway that the laborers could not be seen by persons 
passing to and fro. 

The judge charged the jury that if they believed the witness lntro- 
duced on the part of the State the defendant was guilty as charged in 
the bill of indictment. The jury found the defendant gnilty, aud judg- 
ment being rendered pursuant thereto, the defendant appealed. 


Ltforney-General for the State. 
Badger for defendant. 


Rerri, C. J. The conduct of the defendant is contrary to the usages 
of North Carolina, the general welfare, and likewise to the law of the 
land. It seems to us to be very reprehensible, for we perfectly concur 
in the eloquent passage in the commentarics on the propriety and 
political necessity of keeping one day of the week for the purposes (402) 
of publhie worship, relaxation, and refreshment. 4 BI, 63. The 
institution, wherever it has existed, has proved to be a great good, pro- 
moting private virtue and happiness among all classes, and the public 
morals and prosperity. It is, therefore, fit that every commonwealth, 
and especially one in which christianity 1s generally professed, should 
set apart bv law a day for those purposes and enforce its due observance 
by such sanctions as may seem adequate. 

By a statute im this State, the profanation of Sunday, by working in 
a person’s ordinary calling, is punished by a pecuniary fine, recoverable 
by a summary proceeding before a justice of the peace. Rev. Stat., ch. 
119, sec. 1. As that statute does not make the offense indictable, it is 
not punishable in that mode unless it be so at the common law. That 
we have now to inquire of, smee, although we may unite with the great 
bulk of our fellow-citizens in reprobating an act bringing scandal on 
our own people and giving so much offense to the most moral and pious 
among us, we are, nevertheless, not #0 punish the act contrary to law. 
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The indietment is for compelling certain slaves belonging to the de- 
fendant to work on several Sundays in the ordinary calling of the de- 
fendant on Ins farm. It lays those acts to be to the common nuisance 
and concludes at common law, 

We do not find it anywhere stated that doing secular work on Sunday 
is per se an offense at common law. There is, indeed, in the Crown Cir- 
euit Companion a precedent (which is also adopted in 2 Chitt. Cr. L.. 
20) of an indictment against a butcher as a common Sabbath-breaker 
and profaner of Sunday for having, within certain times, kept a com- 
mon pubhe and open shop in a town on Sunday and sold therein meat 
to divers persons. Mr. East, also, speaking of offenses aganist God and 
rehgion, remarks that the profanation of Sunday is by a varicty of 

statutes punishable, in particular instances, by sununary process 
(403) before magistrates, and then adds that “it is also said to be in- 

dietable at the common law,” and he cites the precedent just men- 
tioned. In the precedent, the aet is laid as a nuisance, as it is up the 
indictment before us. There is, however, a marked difference between 
the eases: the work here not beiug in a town, nor such as in itself is 
likely to amnoy any person, except as the want of a decent respect for 
the sentiments of our citizens generally and their sense of religious dutv 
might render it offensive to them, whether they saw it or heard of it. 
It was in a rural situation, gathered no crowd, disturbed nobody: for 
working on a farm would not seem in itself a molestation to others, morc 
than cooking meals on that day at one’s home or taking a journey cither 
to or from one’s home, the latter being all customary acts in all Christian 
countries, Including our own. The truth is, that it offends us, not so 
much because it disturbs us in practicing for ourselves the religious 
duties or enjoving the salutary repose or recreation of that day as that 
it is in itself a breach of God’s law and a violation of the party’s own 
rehgious duty. But we do not perceive how it can become an offense 
at law even when the labor is both openly and publicly performed, as im 
a town, for example, except upon a process of reasouing of this kind: 
That the Christian religion is a part of the common law; that it for- 
bids work on Sunday, not only as a sin in itself, but as a disturbance 
to others and an injury to the State, and therefore that the law prohibits 
such profanation and pumishes it. But we cannot believe that such a 
principle was established at the common law. In the first place, the ex- 
tent of the obligation of the Sabbath, under the Gospel, is a pout on 
which the professors and teachers of christianity have been far trom 
agreeing. Some contended for a strict exclusive dedicdtion of Sunday 
to public worship and private devotion, while others thought it not in- 
cousistent with the duties of religion, but rather as promoting their 
cheerful and hearty discharge to employ a part of the day in sports and 
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pastime which are commonly deemed innocent; and others, again, (404) 
professed to hold that the Fourth Commandment was addressed to 

the Jews only, and, not being of moral obligation, is now abrogated. It 
seems, however, to be generally agreed that the rigor of the Mosaic law, 
at least according to Pharisaic strictness, was much softened under the 
Christian dispensation as well as the day of rest charged. We know, too, 
that very liberal, perhaps lax, sentiments on this pomt prevailed among 
those in authority in Chureh and State in the ancient days when the 
foundations were laid of the common law of England. It would not 
then be likely that the temporal judges would, without the enactment of 
Parliament, assume to punish the violation of Sunday as bemg a breach 
of Christian or of rehgious duty. We should rather expect them to 
leave that to the censure of the Spiritual Judge, who was charged pecu- 
liarly with the office of enjoining on all subjects the duties of rehgion 
and obedience to the canons of the Chureh. Such was the course of 
both Parhament and of the temporal courts in respect to some acts, 
which are, at least, as scandalous as that now before us. For example, 
the act of 1 Car. 1 ¢. 1, prohibits certain sports on Sunday under peeuni- 
arv penalties, and then provides that the ecelesiastical jurisdiction shall 
coutinue, and those offenses be punished as if the act had net been made. 
To this day the crimes of personal impurity have been left to ecclesiasti- 
eal censure alone; aud though all agree that incontinence is opposed 
both to the Christinn and Mosaie dispensations, neither Parliament has 
to this day enacted that it shall be punished by the temporal judge, nor 
have those judges ventured to assume the jurisdiction without the 
authority of Parhament. 

"Although it mav be true that the Christian religion is part of the 
common law, it is not so in the sense that an act contrary to the precepts 
of our Saviour or of Christian morals is necessarily indictable. Those 
which are merely agamst God and religion were left to the correction of 
eouseience or the religious authorities of the State. Such, necessarily, 
must be the character of acts which are criminal only in respect 
of the day on which thev ave done, being a day set apart by the (405) 
author of our religion for his peculiar service. As offenses against 
religion merely, they were the subjects of eeclesiastical jurisdiction, m- 
less Parhament interfered and by an act made them the subjects of the 
jurisdiction of the temporal judges. That, to some extent, would follow 
from the establishinent of a particular religion or chureh in the State, 
as it thereby would be criminal to denv and deride the establishment 
made by law or its distinguishing doctrines. But we do not find that, 
at the common law. the holiness of the Sabbath was held to be one of 
those doctrines of the established churches, so far as to make its viola- 
tion a crime by the municipal law. 
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In Rew v. Brotherton, 1 Str., 702, it was held, upon demurrer, that 
selling meat on Sunday was not indictable at the common law. In Rex 
r. Cox, Bur., 785, an information was moved tor because the defendant, 
as a magistrate, had refused to receive an information against a baker 
who baked pies and puddings on Sunday; but the court refused it be- 
cause that sort of baking did not come within the St. 29, Car. TI, ¢. 7, 
and it was not pretended that it was punishable without the statute. 
Indeed, that statute itself, besides the exception under the general terms, 
“works of charity or necessity,” expressly provides that the act shal! not 
extend to the dressing meat in families, nor dressing nor selling meat in 
inns and cooking shops, nor the crying of milk between certain hours, 
which shows that before the act—that is, at common law—those acts 
were not deemed offenses against God and religion or the establishment 
or the civil government, so as to be indictable; and if they were not so, 
why are we to hold that any other labor was, unless it might be 
such as to actually interfere with the mghts of conscience and worship 
of others, as by disturbing congregations assembled in churches in their 
devotions, or the hke? At all events, it clearly appears therefrom, and 
from many other acts of Parliament, that Sunday was not regarded in 
the law as a Sabbath, to be kept strictly, and that its violations were to 

be punished or tolerated according to the legislative will, as the 
(406) sole rule for acting on that day, as a civil duty, and not according 
to particular interpretations of Holy Seripture. 

Bevond the requisitions of the statutes, each person was left to lis 
conscience and understanding of the divine law and the judgment and 
censure of his spiritual superiors. It is clear, for example, that the 
making of bargains on Sunday was not a crime against the State, for 
contracts made on that dav are binding. It has been often so ruled in 
this State, and after elaborate argument and time to advise, it was 
contrary to the inclination of the court at first. So held by the court of 
common pleas in Drury v. Defontain, 1 Taunt., 180. Now, it would be 
a solecism to hold the contract valid and at the same time to hold that 
the making of it was, by the common law, against good morals or rehg- 
ion, and therefore an indictable crime. In that ease several earlier ones 
were cited, which occurred before the statutes, in which it was held that 
open fairs might be held on Sunday by prescription. Consequently, the 
common law could not have deemed it an offense, for no prescription 
could be good which involves in its enjoyment a crime. Then our own 
statute and the numerous statutes which have been passed in England 
from that of 27 Ifen. VI, prohibiting fairs on Sunday, down to the 
present times, and various others which punish divers acts of vice and 
immorality, all under small peeuniary penalties, form a body of evi- 
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dence not to be resisted that, without such legislative authority, the tem- 
poral courts could not punish such acts. 

We do not perceive that laving the act as a common nuisance can vary 
the result if, per se, the profanation of Sunday be not an offense. If 
the act of the accused in fact disturb others in the performing of their 
duties of picty, that will itself be a specific offense, whether committed 
on Sunday or anv other day. If the particular work or trade be not 
in its nature a nuisance, as prejudicial to the health or comfort of the 
public, it does not become so by being performed or carried on one day 
more than another. If the precedent of the indictment against 
the butcher at common law ean be supported at all, it must be on (407) 
the ground that in England the Christian religion is established 
by law, and that according to its principles, as established, the profana- 
tion of Sundav is criminal. There is reason to doubt, as before said, 
whether work on Sunday was held to be contrary to the Christian dis- 
pensation as early held im the English church; but if it was, it became 
an offense against the State by being contrary to the religion which the 
State had established; and since the introduction of christianity in Eng- 
land, or very soon afterwards, there has been no time im which it has 
not been established as the national religion, im some form, held, for the 
time being, to be the true religion of Christ. In this State, however, 
although reeognized as an existing and as a prevalent nel eu, it is not, 
and cannot be, established by law in any form, nor as consisting of any 
particular doctrines, or imposing any special duties of worship or of 
worship at particular places or periods. Therefore, however clearly the 
profanation of Sunday might be against the Christian religion, 1t 1s not 
and could not here be made, merely as a breach of religious duty, an 
offense; and much less can it be held an offense at common law. The 
Legislature, decming it, as if does many other violations of Christian 
duty, detrimental to the State, may prohibit it, and then it will be pun- 
ishable to the extent and m the manner pointed out by the Legislature. 
There are many offenses against God which are not offenses against the 
State. An act is punishable in the temporal courts, not as being pro- 
hibited by ecelesiastical authority, or even by the Divine Head of the 
Church, but as being forbidden by the eivil power of the State residing 
in the Legislature. The Legislature has hitherto thought the penalties 
given in the act of 1741, sustained by public sentiment, adequate securi- 
ties for the decent observance of the day. The even has, upon the whole, 
justified that opinion. There are very few examples of such acts as 
those of the defendant in this case; for even the few persons whose own 
principles, as moral and religious persons, might not have restrained 
them from the profanation of the day have been restrained by a 
willingness to obey the law as enacted in the statute of 1741, or (408) 
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by a just respect for the opinions and feelings of their fellow-citizens, 
to whom, as a body, secular Jabor on Sunday is a scandal and offense. 
Probably the very few cases of flegrant violations of this law and of 
the customs of our times and the dithenlty of laving down any precise 
rule on the subject that might not, on the other hand, be abused and 
distorted, as the traditions were by the Pharisees, may lead to the con- 
clusion that no change of the law is called for; but that is with the 
Legislature. If they think it needful, higher penalties may be laid, or 
the profanation of Sunday may be prohibited 11 general terms, and 
thereby it will become a misdemeanor, and indictable. Until that shall 
be done, however, the courts can only exact the penalties the Legislature 
has been pleased already to impose. 
Per Curiam. Venire de novo. 


Cited: S S.oe. Brooksbank, 28 N, a Melcin «. Lasley, 52 N. C., 
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1. In a case of homicide. where it appeared that the deceased had threatened 
the prisoner about three weeks before that he would kill him: that they 
met in the street on a star-light night. when they could see each other: 
that the deceased pressed for a fight, but the prisoner retreated a short dis- 
tance; that when the deceased overtook him. the prisoner stabbed him 
with some sharp instrument. which caused his death. and that at the time 
of this meeting the deceased had no deadly weapon: Held, that this was 
murder, 


2. In such a case. to mitigate the offense from inurder. it wast appear from the 
previous threats and the circumstances attending the rencontre that the 
killing was in self-defense. 


> Where the deceased intended only a fight without weapons. aud that known 
to the prisoner, and the prisoner drew his Knife without notice to the cde- 
ceased, even if they actually engaged in the fight, the stabbing of the 
deceased by the prisoner would be murder. 


4. The belief that a person designs to kill me will not prevent,my killing him 
from being murder. unless he is making some attempt to execute his de- 
sigh or. at least, is in an apparent situation to do so, and thereby induces 
me reasonably to think that he intends to do it immediately. 


o. Where the prisoner prayed for instructions only on the ground that the de- 
ceased did intend to kill him. and not on the ground of a reasonable belief 
on his part that the deceased did so intend, the court did not err in omit- 
ting to instruct the jury on the latter point. 


DANIEL, J.. dissentiente. 
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AppraL from Pattle, J.. at Fall Term, 1843, of New Hanover. 

The prisoner was indicted for the willful murder of one Madison 
Johnson. On the trial the following evidence was troduced, to wit: 

Alfred Johnson, a brother of the deceased, was examined for the 
State, and testified that, on a certain evening in the month of March 
last, he went to the house of Hagar Nutt, in the town of Wilmington; 
that Alfred Smith, Henry Cowan, James Holmes, the deceased, and 
the prisoner were there; and after remaining a short time left 
and went off together, Holmes, Smith and Cowan being a little (410) 
ahead, and the deceased, the prisoner and witness walking on a 
short distance behind; that it was in the night, with no moon, but a 
bright star light; that the deceased and the prisoner had some words, 
but did not quarrel nor scem angry; that the prisoner struck the de- 
ceased, upon which he fell and immediately expired; that the pris- 
oner ran off, but returned upon his calling him, and as soon as he saw 
the deceased was cut and bleeding he ran off again; that he had never 
heard the deceased threaten the prisoner, and that the parties did not 
touch each other until the prisoner struck the deceased; that the de- 
eeased had no weapon in his hand, and none was found on lis person 
after his death. 

Alfred Smith, another witness for the State, testified that he was at 
Hagar Nutt’s at the time spoken of by the first witness, and went off 
in company with the others; that the deceased did not start with them, 
but came through a gate on the premises and called for the prisoner, 
who at first did not answer, but upon a second call asked the deceased 
what he wanted, to which he replied by calling him a damned raseal; 
that the prisoner then asked him what was the matter, and told him to 
come up and reason the matter before the gentlemen, to which the de- 
ceased replied that the gentlemen, to which the deceased replied that 
the gentlemen had nothing to do with his business; that he walked on 
a little ahead, and looking back, saw the prisoner moving backwards 
and forwards as if they were trving to get together, but Alfred John- 
son was between them, keeping them apart; that he heard no angry 
words, nor saw nor heard any seuffle, but heard the prisoner tell the de- 
ceased that he wished to have nothing to do with him; that he did not 
see the prisoner strike any blow, but saw him running off. 

Dr. Dickson was then called, and testified for the State, that the 
wound was afflicted by a long, narrow, sharp instrument, and from its 
appearance must have been instantly fatal, | 

For the prisoner, Henry Cowan, James Holmes, Mr. Grant and 
Charlotte Mitchell, were examined. Ienry Cowan swore that he left 
Hagar Nutt’s In company with the others; that he walked on before 
and heard the prisoner and the deceased quarreling, and saw Alfred 
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(411) Johnson trving to prevent a fight; that prisoner backed, and the 

deceased followed him eight or ten steps up the hill; that he saw 
the prisoner running off: that he thought the prisoner was afraid of 
the deceased from his giving back. 

James JTolmes testified that he left Hagar Nutt’s with the others; 
that the prisoner left the house singing, and the deceased came after- 
wards calling for the prisoner; that the prisoner asked what he wanted, 
to which the deceased replied that he would soon let him know; that 
he saw the prisoner and the deceased moving backwards and forwards 
as if they wanted to fight, but Alfred Johnson kept them apart; that 
he saw the deceased stoop down as if he intended to pick wp something, 
and that soon atterwards he saw prisoner running, and asked him what 
was the matter, to which prisoner rephed, “nothing,” and witness said 
to him that he had done something, or he would not run. 

Mr. Grant stated, that about three weeks before this transaction, he 
saw the prisoner and the deceased have a fight, when the deceased 
struck the prisoner on the head with a brick-bat, and that the prisoner 
seemed to wish to avoid the fight; that he heard the deceased say he 
would kill the prisoner, if there were no other negro left in the State, 
and that he informed the prisoner of the threat. 

Charlotte Mitchell swore, that about a fortnight before the killing, 
the deceased came to her house in company with Alfred Johnson, his 
brother, and seemed very anxious to see the prisoner, who boarded with 
her; that the deceased found the prisoner’s cap and tore it up, saying 
that he would serve the prisoner in the same way if he could find lnm; 
and that he intended to kill him at the risk of his lite; that Alfred 
Johnson heard tlis, and told his brother that they could find the pris- 
oner another time; that she also heard the deceased threaten to kill the 
prisoner the Friday night before his death; that the deceased had been 
on good terms with a vellow girl named Maria Mitchell, but had had 
a falling out with her, and she had come to stay at witness’ house, 
where the prisoner was boarding. She testified also that the prisoner 

was rather a stouter man than the deceased, both being young 
(412) men. Mr. Elfe stated that he thought that the prisoner and 

deceased were about the same size. The prisoner, the deceased 
and all the witnesses except Messrs. Grant and Elfe were colored per- 
sons. Upon this case, the prisoner’s counsel insisted that the killing 
was in self-defense, or at most upon a legal provocation, and requested 
the court to instruct the jury, that if they believed that the deceased 
lad threatened to take the prisoner’s life, which was known to the 
prisoner, and that the prisoner gave back and the deceased followed 
him, (as stated by the witness Cowan) then the killing was either ex- 
cusable homicide in self-defense, or at most, a case of manslaughter. 


304 


N.C.] JUNE TERM, 1844. 


STATE v. SCOTT. 


The court instructed the jury, that if Alfred Johnson’s account of the 
transaction were the correct one, it was undoubtedly a case of murder ; 
but if they did not believe his account to be true, then if they found 
from the evidence of the threats having been used by the deceased, 
taken in connection with the testimony given by the witnesses Smith, 
Cowan and Iolmes, or either of them, that the deceased was assailing 
the prisoner in such a manner that he had no means of saving his hfe 
or his body from some great hurt, but by killing the deceased, he had 
a right to do so, and it would be a case of excusable homicide in self- 
defense; that if they did not take that view of the case, but found that 
the parties were engaged in a scuffle, during which the prisoner killed 
the deceased, it was a case of manslaughter; but that if the parties 
were only trying to get together, and no blows had passed, or if the 
prisoner had given back and the deceased had followed him as stated by 
Cowan, but the deceased had stricken no blow, and had no weapon in 
his hand or about him, and the prisoner struck him with a weapon 
likely to produce death, then the killing was murder. The jury found 
the prisoner guilty of murder, upon which he moved for a new trial 
upon the greund of misdirection. The motion was overruled and sen- 
tence of.death pronounced, from which the prisoner appealed. 


Attorney-General for State. 
No counsel for defendant. 


Rerrin, C. J. The instructions to the jury seem to be fully (413) 
responsive to the prayer of the prisoner, and we do not perceive 
in them, as given, any error to the prejudice of the prisoner. The kall- 
ing was, unquestionably, not from necessity in defense of the prisoner’s 
person. Lord Hale says, that 1t must appear plainly by the cireum- 
stanees of the case, as the manner of the assault, the weapon, or the 
like, that the party’s life was in imminent danger—otherwise, the kill- 
ing of the assailant is not justifiable self-defense. 1 P. C., 484. 

And Mr. East lays it down, “that a bare fear, however well grounded, 
that another intends to kill one unaccompanied with an overt act, indi- 
cative of such. intention, will not warrant the latter in killing the other 
by way of prevention; there must be an actual danger at the time.” 1 
East. P. C., 272. There was here no danger of the prisoner’s life or 
great bodily harm; for the deceased had no deadly weapon, nor any 
means of doing the prisoner such harm, and in no manner at the time, 
indicated an intention to do so, aud they were nearly of the same 
strength. But notwithstanding the defect of evidence of any contempo- 
raneous purpose or ability, on the part of the deceased, to kill the 
prisoner, the court left to the jury the inquiry of fact, whether the 
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deceased was assailing the prisoner in a deadly manner; which the jury 
found against the prisoner. He has, therefore, no cause of complaint 
on this point. The instructions asked, are then to be considered in ref- 
erence to the position, that the killing was not more than manslaughter. 
The prayer was, that if the deceased had threatened to take the pris- 
oner’s life, which was known to him, and he gave back and the deceased 
followed him, as stated by Cowan, then the killing was only manslaugh- 
ter. .As to the threat it must have been that proved by Grant to have 
been made three weeks before, as that alone was communicated to the 
prisoner. We do not perceive how that can mitigate the offense. If 
it has any effect, it tends to show that the killing was not on heat of 
blood, but both intentional and of previous purpose; and therefore it 

would be murder, unless, from the threats and the circumstances 
(414) attending the encounter, it should appear, that it was necessary 

in self-defense—which we have already seen was not so. But, 
notwithstanding this consideration, his Honor did beneficently put it 
to the jury, that if the parties became engaged in a scuffle, during which 
the prisoner killed the deceased, it would be but manslaughter. 

Now, in the case of mutual combat upon words of reproach or other 
sudden provocation, if one of the parties takes an undue advantage, as 
by drawing his sword, and making an assault, before another has an 
opportunity to draw his, it is settled, that it is murder. And so here 
where one of the parties drew his knife without notice to the other, 
who expected only a fight without weapons, as the other knew, it would 
seem, even if they actually engaged in the fight, that the former’s stab- 
bing the other must be murder, for it is plaim, that the slayer intended a 
fight as well as the other, but he did not intend a fair fight, as a trial 
of natural strength, but sought the other’s blood. But in this case there 
was no actual combat prior to the mortal blow. Under the praver and 
instructions we are to consider the case, as to this point, upon the tes- 
timony of Cowan alone, laying aside that of A. Johnson and the other 
witnesses. Cowan states that both of the parties were quarrelling, and 
that A. Johnson was trying to prevent a fight between them, when his 
attention was drawn to them; that he then saw the prisoner back, and 
the deceased follow him eight or ten steps; that he saw ‘no scuttle nor 
blow given by either party, but saw the prisoner run off—which was 
no doubt, immediately after giving the first fatal blow. Upon this 
evidence, by itself, it is clear, that it 1s murder. Two men meet in the 
street, and, upon angry words on both sides one of them offers a fight 
aud the other retreats a few steps, but without declining the fight. In- 
stead, however, of fighting, as was expected by the other, without arms, 
he that retreats, had either during the quarrel drawn his knife and 
meant by his retreat to draw the other on, or he fell back until he 
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could draw his knife; and then, without warning his adversary (415) 
to keep off, and as soon as he got within reach, and before he 

had made a blow, he stabbed him so as with a single stroke to take his 
life upon the spot, and immediately fled. 

The prisoner not only took an undue advantage of the deceased, but 
he took it, while he meant the deceased to believe that they were to 
fight on an equality; which argues, not sudden passion, but a wanton 
and eruel thirst for blood. If to these cireumstances be added that of 
the deceased’s threat three wecks before, the case is rather aggravated 
than mitigated. For it tends to raise a presumption of a previous mu- 
tual grudge, which the one party was then secking to gratify in an 
ordinary fight, and the other party to gratify fatally under the pre- 
tence of a sudden mutual combat, in which, though his adversary 
thought it was to be fair, he meant to take, and secretly did take, an 
undue and fatal advantage. 

In consultation it occurred to us at one time, that the case might 
properly be left to the jury favorably to the prisoner, on the principle 
of Leret’s case, Cro. Car., 538; which is, that if the prisoner had reason- 
able ground for believing that the deceased intended to kill him, and 
under that belief, slew him, it would be excusable or at most manslaugh- 
ter, though, in truth, the deceased had no such design at the time. To 
that purpose the jealousy of the deceased, the previous fight in which 
the deceased took an undue advantage, his threat, his readiness again 
to quarrel and fight, and the time bemg night, in which the deceased 
might be armed witheut the prisoner’s discovering it, would be material. 
But the Court is satisfied, for sevcral reasons, that the prisoner can take 
no benefit from that principle. 

The belief that a person designs to kill me, will not permit my kill- 
ing him from being murder, unless he 1s making some attempt to exe-. 
cute Jus design, or, at least, 1s 1n an apparent situation to do so, and 
thereby induces me reasonably to think that he intends to do it imme- 
diately. IJfere there certainly was no such purpose then in the mind 
of the deceased, as he had no weapon of any sort. Nor did the pris- 
oner have any just reason to think that the deceased so designed then; 
for although it was night, yet it was bright star-lght, so that 
all the company could see each other distinetly, and the pris- (416) 
oner must have seen that the deceased was not armed, or that, at 
least, he did not appear to be armed. The most, then, that could be made 
of it would be, that the prisoner may have thought that the deceased 
might be armed, and, therefore, that he might intend then to kill him. 
But such a remote conjecture will not authorize one man to kill an- 
other. There might have been more in it, if the deceased had been 
found lurking on the way of the prisoner in the dark, when he could not 
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tell whether he was armed or not, but might presume from his ill will 
towards him and the situation in which he was found, that he was. But 
it cannot apply to case where there is ight enough for the parties to 
know each other, and upon a mutual quarrel they begin a fight, in 
which neither party appears to be armed, and one of them secretly 
prepares a deadly weapon, with which he assails and kills the other, 
who in reality was, as he appeared, not armed. Besides, the prisoner 
did not allege, in his defense, that he beheved at the time that the de- 
ceased intended to kill him, and under that belief, that he slew him. 
He prayed for instructions on the allegation, that the deceased did in- 
tend to kill him, and not on the prisoner’s reasonable, though mistaken 
belief, that he so intended. As the prisoner alone positively knew the 
state of his own mind on that point, and he did not bring forward the 
idea of such a belief having been entertained by him, the court and 
jury could not presume it. Moreover, it has often been decided that 
according to the constitution of this Court, we cannot reverse a judg- 
ment, because it does not appear in the record that the verdict ought to 
have been given, but only for error apparent in the decision of the court. 
Therefore, an omission, merely to give instructions that might have 
been proper, 1f asked, is not error, but only the giving wrong instruc- 
tions, or the refusing right ones when asked. We do not know in this case, 
that the judge did not submit this inquiry to the jurv; for the evidence 
and occurrences at the trial are not fully set forth in any case, but the 
appellant states only so much as is material to the points on 
(417) which he excepts to the opinion of the court. But at all events, 
it does not appear, that the prisoner prayed any instructions 
on this point, and therefore he cannot complain of the omission. There 
1s no error in the judgment; which will be certified to the Superior 
Court. 


Dantet, J., dissenting: There is not a particle of evidence in the 
case, Which would authorize the court and jury to say, that the prisoner 
had malice aforethought express against the deceased; but there is 
abundant evidence, that the deceased had express malice against the 
prisoner. The prisoner in the night time left the house of Hagar Nutt, 
whistling and apparently in a good humor. The deceased said nothing 
to him in the house, but as soon as the prisoner left the house and 
was in the dark, he hailed him; and, on being civilly answered by the 
prisoner, returned the answer by curses and abusive language; and then 
refused to submit his complaint, whatever it was, to the award of the 
company, but said, he should let the prisoner know what he wanted, 
when he should come up with him. He did come up, and immediately 
an effort for combat ensued between the parties. 
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The prisoner, being a little loth to enter into it, retreated. The deceased 
pressed on him, and in his advance stooped down, as if in the act of 
picking up something, and at that moment the prisoner gave him one 
blow with a deadly weapon, as it seemed from the nature of the wound, 
for the instrument was not seen by any of the company, from the dark- 
ness of the night or some other cause. From this evidence, the prisoner 
was guilty of murder by malice implied in law, unless he had then 
a reasonable ground to believe, that a felony was intended and about to 
be committed on him by the deceased. Tf he then had such a reasonable 
ground of belief, although it turned out, in fact, that no felony was m- 
tended by the deceased, still it was not in law a case of murder. East 
P. C., ch. 5, sec. 46; 1 Hale, 470; Foster, 299. Notwithstanding this 
was the only ground of defense the prisoner had, the court did 
not, as far as we can learn from the case sent up here, inform (418) 
the jury that such was the law; nor does it appear that the court 
said one word to the jury upon this, the only possible ground, the 
prisoner had to escape the charge of murder. The jury, it seems, were 
left entirely uninformed and in the dark, as to the law on this point 
of the case. And whether the prisoner had then a reasonable ground to 
believe the deceased meant to take his life, was a matter of fact, for the 
determination of the jury, and not for the decision of the court. Take 
all the evidence in the case and it seems to me, that the prisoner had 
strong grounds to suspect, that ther was the time the deceased was 
about to take his vengeance on him, on account of his jealousy of his 
mistress, and also to execute bis previous threats. These threats had 
been told to the prisoner; and he must have known, that, about a fort- 
night before, the deceased had torn to pieces his cap, and also the threat 
he then made. It being done at his boarding house and in the presence 
of the inmates of the house, they must have told him of it. 

But it 1s now said for the State, that this Court cannot see from the 
case sent here, that the prisoner’s counsel prayed the court to charge 
the jury, that if the prisoner had a reasonable ground to believe that 
the deccased intended then to kill him, there in the dark, it was not a 
case of murder. The praver is not very definite on tlis point, I admit; 
but the counsel did pray the court to inform the jury that from the 
evidence the prisoner was not guilty of murder, but that it was only a 
case, at most, of manslaughter. The court charged, that, as the de- 
ceased was unarmed, and had not stricken the prisoner a blow or even 
touched him, the slaying with a deadly weapon was murder. So far, 
there can be no complaint of the charge; nor do I perceive from the 
case, that any objection had been raised on the trial to a principle of 
law so plain, 1f the prisoner knew that the deceased was unarmed. If 
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the deceased was then unarmed, and it afterwards appeared that the 
. deceased did not then intend to commit a felony on the prisoner, 
(419) still, if, from the antecedent threats and conduct, and the then 
language and conduct of the deceased and the darkness of the 
night, the prisoner believed that the deceased was armed with a dirk 
or other deadly weapon and intended to kill him, then it was not a case 
of murder. I say that such a charge would have covered the whole 
case, The prayer of the counsel, it seems to me, covered the last ground 
in the case, as much as that upon which the judge spoke, and, as the 
judge did charge, his charge, I think, should have extended to that part 
of the law, on which the prisoner had some right to expect his case to 
be taken out of the crime of murder. I think the prisoner should have 
his case put to another Jury. 
PER CrriaM. No error. 


Cited: S. tv. Harris, 46 N. C., 195; S. v. Dizon, 75 N. C., 280; &. v. 
Boon, 82 N. C., 652; 5. «. Nash, 88 N. C., 620; 8S. v. Rogers, 93 N. C., 
531; 8. v. Gooch, 94 N. C., 1002; 8S. v. Hensley, 2b. 10381 8S. v. Whit- 
son, 111 N. C., 699; 8. «. Byrd, 121 N. C., 687; S. v. Barrett, 182 NX. C., 
1008, 


(420) 


THE HEIRS AT LAW OF JOSIAH COLLINS vy. THE HEIRS AT LAW 
OF CHARLES HAUGHTON. 


1. In the case of a petition to a county court to permit a party to cut a ditch 
for the purpose of draining his land through the land of another, the 
jury alone have the power to decide whether the ditch is needed, how it 
shall be dug and the damages to be paid to the owner of the land. The 
county court can only direct the yerdict to be recorded, or order a new 
jury. 

2. No appeal lies from the decision of the county court on these matters to 
the Superior Court. 


3. The Superior Court may, howeyer, revise the decision of the county court, 
either by writ of error, or by a certiorari in the nature of a writ of 
error. 

AppeaL from an interlocutory order, Bailey, J., at Spring Term, 1844, 
of CHowan. 

Petition filed in the county court of Chowan, at August Term, 1838, 
for a drain, under the provisions of the act, Rev. Stat., ch. 40. At 
February Term, 1839, of the said court a jury was appointed. The 
cause was continued from term to term, and a new jury was appointed 
at May Term, 1843. The report of this jury was returned to August 
Term, of the same vear, and the report was at that term ordered to be 
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set aside; from which order the petitioner appealed to the Superior Court 
of that county. At Fall Term, 1848, of the Superior Court, 1t was 
ordered that the sheriff summon the old jury to go upon the premises 
and report the width and depth of the ditch and canal. This jury made 
a report as to the width and depth of the ditch to Spring Term, 1844, 
when the petitioners’ counsel moved for the confirmation of both re- 
ports. His Honor, being of opinion that the Superior Court at Fall 
Term, 1848, erred in making the order, refused to confirm the reports. 
The counsel for the petitioners then moved for leave to strike 

out of the first report of the jury the words, in relation to the (421) 
dimension of the ditch, “or less, if thought sufficient by the peti- 
tioners,” and for the confirmation of that report so amended, which, 
being objected to by the defendant’s counsel, was refused by the court. 
The petitioners, by leave of the court, appealed from the decisions on 
these motions to the Supreme Court. 


Heath for plaintifis. 
A, Moore and Iredell for defendants. 


Nasu, J. The plaintiffs are the owners of the tract of land described 
in their petition; and in order to render it of service, 1t 1s necessary it 
should be drained, which: can be done only, as they allege, by carrying 
the ditches througl the land of the defendant, which hes below and ad- 
joining theirs. To this the defendant is opposed—and the plaintiffs 
file their petition, to procure authority so to do. By chapter 40 Revised 
Statutes, the mode is pointed out, which in such a case is to be pur- 
sued. The court of the county, where the land hes, is directed, upon 
the filing of the petition, to appoint twelve frecholders, who shall go 
upon the premises, and, upon their oaths, determine, in the first place, 
whether it is necessary to drain the land, and, if they so find, then they 
shall direct the ditch to be ent “in such manuer and extent, as will in 
their opinion most effectually secure the land through which it passes, 
as well as where it terminates from inundation,” and shall value and 
assess what damages the proprictors of the land through which it passes 
will sustain. By seetion 2 it is provided, that the Jury “shall make a 
fair return of their whole proceedings to the next sueceeding county 
court, which shall be recorded in the said courts respectively.” The 
jury, thus constituted, is the special tribunal to whom, by the act, the 
power exclusively belongs to say, whether the land docs need to be 
drained, and, if so, how the ditches shall be dug, and the amount of 
the damages to be paid to the owners of the land, through which (422) 
they may pass. Over these questions the county court has no 
control, except that of saying whether the report when made shall be 
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recorded. For, though the words of the act, in this part of it are 
peremptory, “that the report sha//l be recorded,” it is manifest from the 
provisos contained in the latter part of the same section that the Leg- 
islature did not intend to take from the county court the power to pass 
upon it. The writ directed to the sheriff to summon the jury is in the 
nature of a writ ad quod damnum, and the inquisition, being in its 
nature ev parte, 1s on 1ts return traversable. 2 Burns Justice, 669. If, 
then, it shall appear to the court, that the verdict of the jury is irregu- 
lar or unjust, they may quash it and select another jury to go upon 
the premises. In this case the court refused to suffer the verdict of 
the jury to stand, and did set it aside, and from the decision the plain- 
tiffs appealed to the Superior Court. We are of opinion that it was 
not a case, In which an appeal could be granted. FR. R. v7. Jones, 23 N. 
C., 24, 1s in principle the same with this. By the act incorporating the 
company it is directed that the county court shall direct five freeholders 
to go upon the premises, and assess the damages sustained by the pro- 
prietors or owners of land, which should be condemned for the use of 
the road. The freeholders appointed by the court had performed this 
dutv and made a return of their verdict to the county court. Excep-_ 
tions to the verdict were filed by the plaintiffs and overruled, and the 
verdict ordered to be recorded. From this action of the county court 
an appeal was taken to the Superior Court, and, the appeal being by 
that court dismissed, the case was brought here. The judgment of the 
Superior Court was affirmed, and this Court said——“The enactments in 
our statutes, regulating appeals and proceedings in the nature of ap- 
peals, which allows to any person, plaintiff or defendant, or any one 
interested In a suit, to appeal from any judgment, sentence or decree 

of the county court, has, it seems to us, no application to the 
(423) finding of a special tribunal, merely recorded in the county 

court.” The report of the commissioners must, it is true, be ap- 
proved by the court, and cannot, but by their order, be placed upon 
the records; but, when so recorded, it is but the award of the jury or 
their verdict, and not the judgment, sentence or decree of the court. 
The only difference between the case in 1st Ired. and this is, that in 
the latter the court refused to order the verdict of the jury to be re- 
corded and set aside; in the former, the verdict was affirmed and ordered 
to be recorded. If there can be no appeal in the latter, there can be 
none in the former. It has been settled by repeated adjudications, that 
an appeal from the county to the Superior Court takes up the whole 
record, and the trial in the latter is a trial de nove. In this case no 
such trial could take place; for the power to select the jury is specially 
delegated to the county court, and in the case in Iredell the court say 
“the mode of proceeding was intended to be cheap, summary and ex- 
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peditious, all which purposes would be frustrated by allowing to either 
party the unlimited right of appeal.” Indeed the eases, in prinerple, 
are so much the same, that it is difficult, in assigning the reasons of our 
opinion in this case, not to run into the reasoning in that. We there- 
fore refer to it, as governing this case, merely repeating the conclusion 
of the opinion then pronowneed. In denying the parties the right of 
appeal 1 in cases of this kind, we do not deny them the privilege of hav- 
ing their cases heard before a superior tribunal. Any error, which 
may be committed by the county court in its action, may be revised 
and corrected in the Superior Court, through the instrumentality of a 
writ of error, or writ of certiorarz in the nature of a writ of error. 

We do not think his Honor committed any error in refusing the mo- 
tions submitted to him. The verdict of the jury, returned to him, 
was a proceeding under an erroneous order made at the preceding term, 
and was on its face irregular and unjust in assessing no damages; and 
he certainly possessed no power to alter the verdict of the jury 
returned to the county court, nor could he unite the two, as the (424) 
latter was returned before a tribunal, possessing no jurisdiction 
of the case, and under an order conferring on the jury no power to 
act. The only error committed by the judge was in not dismissing the 
appeal, as improvidently granted, which he doubtless would have done, 
if the motion had been submitted to him. 

We are of opinion there is no error in the opinion appealed from. 
The Superior Court of Chowan will dismiss the appeal to that court and 
issue a procedendo to the county court. 

Perr Curiam. Remanded. 


Cited: Brooks v. Morgan, 27 N. C., 483; Stanly v. Watson, 33 N. C., 
125; Skinner v. Nivon, 52 N. C., 344; Durden v. Simmons, 84 N. C., 
558; Porter v. Armstrong, 184 N. C., 450. 
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Where A. and B., owning lauds adjoining, agreed that B. might cut ditches 
on A.’s Jand, “which were useful both to A. and B., and they should be 
dug under the direction of A. and until he was satisfied, and when the 
ditches were accordingly so dug by B. and used and enjoyed by him 
during A.’s lifetime and for three vears afterwards without complaint: 
Held that although the license to use the ditches on A.’s land expired on 
A.’s death, and the person succeeding to his title might fill up these 
ditches, if he thought proper to do so, yet he could sue B. for a nuisance, 
especially without a reasonable notice to discontinue the use of the 
ditches. 
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ApprEat from Paley, J., at Spring Term, 1544, of Crroway. 

Case to recover damages alleged to have been sustained by the plain- 
tiff in injuring his crops in T84l and 1842, by the water which the 

defendant caused to flow from lis lands upon the lands of the 
(425) plaintiff, and also for damage done to the crops of the plaintiff 

by the stock of the neighborhood, whieh it was alleged, entered 
the fields of the plaintiff at openings made by the ditches hereinafter 
mentioned, cut by the detendaut. 

The plaintiff proved that he took possession of the lands, alleged to 
be injured by the water from the defendant’s land, in January, 1541, 
immediately after he purchased; and continued therein cultivating the 
same up to the time when this suit was instituted; that Charles Haugh- 
ton was the former owner; that by his will he authorized the sale of 
his land by his executor, who sold it in January, 1841, to the plaintiff. 
He then showed that the defendant’s farm lay to the west of the plain- 
tiff’s, and was separated from the plaintiff’s by a public road; that the 
water from a large part of the defendant’s land is drained to the road, 
where it is received by two large ditches, one of which runs through 
the cleared land ot the plaintiff, and the other, after running on the 
defendant’s land for about four hundred vards, then varies its direction 
so that it runs on the plaintiff’s land until it unites with the ditch first 
mentioned; and, below this intersection, a ditch twenty-five feet wide 
is continued, in an eastwardly direction through the plaiitiff’s cleared 
land. The plamtiff then proved the injury done to jis crops, in 1841 
and 1842, by the water drained by the defendant from his land into 
and through these ditches; and that lis crops for those years were in- 
jured by the hogs of the neighborhood getting into his fields at the 
termine of the ditches. 

The defendant then proved by his overseer, that Charles Haughton, 
the former owner of the plaintifi’s lands, died in November or De- 
cember, 1$39; that in the spring previous to his death, the witness with 
the defendant’s hands cut the ditch first mentioned fifteen feet wide, 
and the other ditch, from the point at which it enters the plaintifi’s 
land to the point of intersection twelve feet wide, and thence a 
ditch twenty-five feet wide in an eastwardly direction to a few yards 

bevond the cleared land of the said Haughton, now belong- 
(426) ing to the plaintiff; that all three of the said ditches were cut 
with the assent and under the direction of the said Haughton, and 
when completed, he expressed his satisfaction with them and said he 
had no doubt his land would produce better than it ever had done; but 
that, if he required it, the defendant was bound to widen them, and cut 
the twenty-five feet ditch still further in an eastwardly direction, down 
the swamp. This witness stated, that, shortly after the plaintiff pur- 
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chased the land, the defendant, through the witness, applied to him for 
the purpose of clearing out those ditches; to which the plaintiff replied, 
that, as to the twelve foot ditch, he would not consent that it should 
be done, and, as to the other ditch, he would neither give nor withhold 
his consent, as he did not know his rights relative thereto. Much evi- 
dence was introduced on both sides as to the necessity of extending the 
twenty-five foot ditch, to protect the plaintiffs land from inundation 
after heavy rains, and as to the damages sustained by the plaintiff; 
some of the witnesses stating that the plaintiff was imjured to a con- 
siderable amount, and others that the ditches were a benefit rather than 
an injury, to the plaintiff’s land. The plaintiff then proved, that 
Charles Haughton, in his lifetime, complained of the injury that his 
crops sustained bv the water from the defendant’s land, and that in 1838, 
to protect himself against it, he stopped one of these ditches, which 
were then much smaller, and had not been widened, etc., by the defend- 
ant’s overseer, as above mentioned. A witness proved a conversation be- 
tween Haughton and the defendant, shortly after the stopping of this 
diteh, in which Haughton offered to remove the obstruction, provided 
the defendant would eut the ditches, so as to protect his land from the 
injury, which he alleged it sustained by the water, which came down 
the ditch from the defendant’s land; in whieh conversation the wit- 
ness understood the defendant to say, he did not object to the ditch 
remaining closed, as he conld dram his land in another direction. It 
was also in evidence, that a heavy rain fell, while the ditch was closed, 
and a considerable portion of the detendant’s farm was In conse- 
quence flooded. It was then proved, that, in 1839, the said (427) 
Haughton and the defendant came to an understanding abont 
these ditches, by which the defendant agreed to cut the ditches as 
Haughton might direct and until he was satisfied; that after they had 
been cut by the defendant’s overseer, as herein before described, Haugh- 
ton said he was satisfied; but if they did not drain the defendant’s land, 
and protect his, Haughton’s, from inundation, he should require the 
defendant to cut them still further. The plaintiff then offered to show 
by a witness, that Haughton, in his lifetime, expressed to him his dis- 
satisfaction with the said ditches, after they were so cut. The defendant 
objected to this evidence, as the fact was not communicated to him. 
The judge admitted the testimony; whereupon the witness stated, that 
Haughton did express his dissatisfaction to him, but there was no evi- 
dence to show that his dissatisfaction was ever communicated to the de- 
fendant. It was in evidence that after Haughton’s death his exceutor 
cultivated the farm one year, and the ditches remained as at his death. 
The defendant contended that as these ditches were cut by him, with 
the assent of Ilaughton, the former owner of the land alleged to be 


315 


IN THE SUPREME COURT. [26 
CARTER UV. PAGE. 


injured, before uny action could be maintained by the present plaintiff 
against the defendant, he should give notice to the defendant to dis- 
continue the drain thr ough his land, 

His lonor instructed the jury, that the contract, 1f any had been 
proved, by which Charles Haughton granted to the defendant the priv- 
ilege of draining his water through these ditches, was merely a per- 
sonal contract ind did not pass with the land to the plaintiff; and that 
such a contract would be binding between the parties and their per- 
sonal representatives on/y, if binding at all; that the evidence proved 
a license only, from Haughton to the defendant, to drain through 
Haughton’s land, which heense authorized the defendant so to drain, 
until notice of discontinuance, or until the death of either party, which 
of itself worked a revocation of the license; but, as between the plaintiff 

and the present defendant, the leense would not authorize the 
(428) defendant to continue so to drain, nor make it incumbent on 

the plaintiff to give notice of discontinuance; and if the plain- 
tiff had sustained damages by reason of the defendant’s so continuing 
to drain, after the plaintiff’s possession of the land, and by the stock 
getting in as stated, then he was entitled to recover. 

The jury returned a verdict for the plaintiff, and judgment being 
rendered accordingly, the defendant appealed. 


AL. Moore and Iredell for plaintiff. 
ITeath for defendant. 


Nasu. J. The castern part of our State contains a large body of 
land, called swamp lands, which, as its name imports, lies very low, 
and is without value unless drained. After the superfluous water, 
however, 1s removed, 1t is exccedingly fertile and valuable, being cave 
inexhaustible by cultivation. It is therefore obvionsly, the interest of 
each individual land-holder to have his land drained, as thereby its 
value in market, and as a productive fund, is greatly enhanced. But it 
often, if not most frequently occurs, that the land of one man cannot 
be drained, without carrving the ditches through that of another. To 
this he may not be disposed to accede, as however certain it might be 
that the draining the land will contribute to the interest of all, he may 
not think it necessary that his land should be burthened with works for 
that purpose. Such, however, are the extent and value of those lands, 
that if 1s a matter of national concern, they should be reclaimed. By 
so doing, the healthfulness of the surrounding country is ultimately 
improved, the productive resources of the State enlarged, and its ability 

to support and sustain an increased population added to. <Ac- 
(429) cordingly we find that as early as the year 1795, the subject was 
brought to the notice of the Legislature, and thev passed an act, 
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taking from individuals, not only the power to refuse the privilege of 
draining through their lands, but the power of afterwards disturbing 
the owner of the drains in their possession and use of them. For the 
law declares, that where the petitioner shall have paid the assessed 
ralue of the land, “he or they, their heirs and assigns shall thereafter 
be vested with a good and sufhicient title, in fee for the land petitioned 
for.” Rev. Stat., ch. 40, sec. 1. 

This act shows how deeply the public interest is concerned on the 
subject. The owner is not only compelled to suffer the ditehes to be 
dug through his land, but the land itself, so far ss is necessary to the 
ruuuing of the ditches, is taken from him and transferred to another 
an act, on the part of the Legislature, allowable only in cases, where 
the public interest demands it. This act, however, does not take from 
the parties the power to make their own agreement as to the matter, and, 
when they do so agree, the person entering aud digging the ditches is no 
more a trespasser in the one case than in the other. The difference 
between them in its effects, is, that, in the one case, the interest acquired 
is permanent and indefeasible; in the other, its permanence depends 
upon the contract of the parties and the mode of evidencing that con- 
tract. If it be in parol, it is but a license, subject to be revoked by the 
grantor when he pleases, and by his death the license is revoked. In 
this case the land of the defendant lies adjacent to and above that of 
the plaintiff, in the county of Chowan, and is swamp land, and the water 
naturally runs from the former on to the latter. In order-to its sue- 
cessful cultivation, 1t requires to be drained. The public road divides 
the possession of the parties. Charles Haughton formerly owned the 
land, now the property of the plaintiff. At what time aud by whom 
the ditches were originally dug the case does not disclose, but they 
were there in the spring of °38, though smaller than now. 

In the spring Charles Haughton stopped up one of the ditches, 
which was on his own land, and after doing so proposed to the 
defendant to re-open it, if he would cut and open all the ditches, (480) 
so us to protect his land from the mjury which the water runing 
from defendant’s land on té his, occasioned. This proposition was de- 
clined by the defendant, on the ground that he could drain his land in 
another direction. After this, the parties did come to an understand- 
ing on the matter; and it was agreed that the defendant should cut all 
his ditches that were required as well on his own land as on Haughton’s, 
and they were to be dug under Ins, Haughton’s, direction, and until he 
was satisfied; and they were to be dug in the spring of 739, and Haugh- 
ton declared hunself satisfied and that he had no doubt, his land would 
produce more abundantly than ever it did. In the fall of that year, 
Haughton died, and his overseer cultivated the land until Jan, 741 


317 


3 


IN THE SUPREME COURT. [26 
CARTER U. PAGE. 


when it was sold to the plaintiff, who took immediate possession. The 
writ issued in March, °48. Four vears, then, after the ditches were 
dug, elapsed, before the suit was commenced, and during that time the 
defendant is not apprized, as far as the case discloses, of any dissatis- 
faction on the part of the former or present owner; and without any 
such notice or request to abate the nuisance, he is sued. The question 
submitted to us is, whether under such cireumstances, the plaintiff can 
maintain this action. We are decidedly of opinion he cannot; that it 
would be unreasonable and unjust to permit it. From the case as sent 
to us, we consider Haughton as the person who dug the ditches. They 
were by agreement dug, as he directed and under his direction, for the 
mutual benefit of the parties, If, after being finished, they did not 
sufficiently drain the defendant’s land and protect his, Haughton’s, from 
inundation, the defendant, under the direction of Haughton, was to 
have them cut farther, so that the whole control of the matter was with 
him. The right, thus acquired by the defendant, to drain his land 
throught the ditches of Haughton, and over his land, was but a license, 
subject to the control of Haughton, and he might at any moment, have 
withdrawn the license and debarred the defendant from any further 

use of his ditches, and he might at any moment he pleas sed, have 
(431) filled them up. 1 Chit. Gen. Prac., 339. His death operated 

the same effect; it was in law a revocation of the license to use 
the ditches through Haughton’s land, and the present plaintiff might 
have filled them up, if he had so pleased. 

This action is brought against the defendant for the injury, which 
it is alleged the ditches on his own land do to that of the plaintiff. 
They were dug substantially by Haughton, under whom the plaintiff 
claims and in whose shoes, pro hac vice, he must stand. As Haughton 
himself could not have sued Page for an injury resulting from ditches 
dug by himself, without any additional act done by the defendant, so 
neither can Carter. Page may have no right to clean the ditches, but 
is not bound to fill them up. Bridges +. Purcell, 18 N. C., 492, has 
been pressed upon us as decisive of this. We do not think so. 

That was a petition, under the act of Assembly, filed by the plain- 
tiff to recover damages, occasioned to his lands by the mill pond of the 
defendant. The defendant relied upon the fact that the father of the 
plaintiff, under whom he, the plaintiff, claimed, had given him per- 
mission to build the dam and to raise it as high as was necessary. Under 
this evidence his Honor, who tried the cause in the Superior Court of 
Robeson, instructed the jury, that the plaintiff was not entitled to the 
relief he asked for. This Court held the opinion to be erroneous, and 
the Judge who delivered the opinion, observes, “To hold that a permis- 
sion, thus given, shall operate forever to the benefit of the grantee and 
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his assigns, against the grantor and his heirs, would be in effect to 
permit a fee simple estate to pass under the name of an irrevocable 
license,” which certainly cannot be. It was the grant of an imecorporal 
hereditament, which caunot pass, but by deed or devise. This case we 
hold to have been correctly decided, but it is very distinguishable from 
the present. In that ease the defendant elaimed, by parol, a per- 
manent continuing right not indeed in the land itself, but to a (452) 
privilege on and upon the land of the plaintiff, impairing, to that 
extent, the dominion of the proprietor. He claimed the exclusive use 
of so much of the plamtifs land, as was submerged by the water of 
the pond, and he was then, under this claim of right, in the daily use 
of it. Here, the defendant claims no interest in the ditches on the 
plaimtiff’s land, nor mght to use them, nor, as far as the case discloses, 
has he ever, since the death of Charles Hanghton, a period of upwards 
of three vears, to the bringing of this action, done any thing not even 
to the ditehes on his own land to clean them out. Ile has literally done 
nothing. He had but a lieenée, which he knew was revoked by the 
ae of the grantor. For these reasons we think the case of Bridges 
Purcell docs not control this. Tn that case the latest English authori- 
on this subject are commented on by Judge Gastrox, with an ability 
which always distinguished his opinions. I refer to them now, only 
for the purpose of showing what was the understanding of the protes- 
sion and of the judges then, upon o subject of notice and a previous 
demand of the removal of the nuisanee, when it has been originally 
made by the license of the party secking relief on those under whom 
he claims. Winter +. Brockwell, & Fast, 808, and of Liggins v. Inge, 20 
E. ©. L. R., 227, are both cases of this kind. Im the former the de- 
fendant, bv the parol leense of the plaintiff, had pnt a sky-heht over 
his area, which adjoined the house of the plaintiff, whereby the hght 
and air were prevented from entering the house ot the plaintiff through 
his own doors. After the completion of the sky-light the plaintiff, be- 
coming dissatisfied, recalled lis leense and gave the defendant notice 
to remove it. Lord Ellenborough, who tried the cause, decided that the 
plaintiff could not recover, beesuse the sky-light was crected on the de- 
fendant’s own premises, and by the permission of the plaintiff, and that 
it would be unreasonable to permit him to do so without at least offer- 
ing to repay the expenses which the defendant had imeurred. 
Judge Gastan agrees with Lord EMenborough m part, and says (483) 
in reference to that case, “the pluntif’s conduct was wnreason- 
able, and he ought not to be pernutted to insist on the erection being 
destroyed without some compensation to the defendant for the expense 
ineurred,” but that a court of equity could alone ascertain the quantwm 
of expense. The case from Eng. Com. Law, is also the case of a parol 
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license for an erection or work to be made or done on defendant’s land, 
and the Court decided that the plaintiff could not, after the erection was 
completed, upon notice and request, compel the defendant to remove the 
erection. The reasoning of Chief Justice Tindall is justly lable to the 
criticism made on it in Bridges v. Purcell, But however fanciful the 
reasoning may be, the conclusion may still be sound, and it would be 
‘ather difficult to answer some of the eases put by him. Upon the point, 
however, decided in those cases, we give no opinion as it does not neces- 
sarily arise in this. We decide this case upon its own circumstances; 
and in the absence of all authority we should still so hold, because we 
should think it unjust and unreasonable that a party who gives a license 
to an individual to do a particular act on lis own land which should 
prove injurious to him should withdraw that leense after the thing is 
done, and insist upon the other party being active to remove the erection 
and sue him for not doing so, and especially without notice. 

The judgment of the Superior Court of Chowan County must be 
reversed, : 

Per Crriam. _ Ventre de naro, 
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(434) 
THE STATE vy. HARRY LANE. 


Upon the death of one of the Judges of the Supreme Court, the two surviving 
Judges have full power and authority to hold the Court and exercise all 
its functions. 


Tne facts in this case are as follows: At the last term of this Court 
a case was brought up, by appeal of the prisoner, from judgment of 
death pronounced on a conviction for murder in the Superior Court of 
Edgecombe. Tt was decided by*the Court, ante, 113. <A certificate of 
the decision that there was no error in the record or in the proceedings 
on the trial was, by order of the Court, sent to the Superior Court by 
the clerk of this Court, under the seal of the Court, according to the 
last proviso in section 6 of the act concerning the Supreme Court (Rev. 
Stat., ch. 33), to the intent that the Superior Court should proceed to 
judgment agreeably to the said decision and the laws of the State. 

At the last term of the Superior Court the Attorney-General moved 
the court, on the certificate, to pass sentence of death on the prisoner 
and order its exeention. That was opposed by the prisoner on his afh- 
davit, in which he stated that he was informed and believed that, during 
the last term of the Supreme Court, the Hon. William Gaston, one of 
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the judges thereof, died before the appeal of the prisoner was finally 
heard, and that it was decided by the two surviving judges alone; and 
that, as he was advised, they had no authority im such case to hold the 
Court and make the decision. This motion of the Attorney-General and 
this certificate, and this affidavit of the prisoner, being thus brought be- 
fore his Honor Judge Pearson, then presiding in the Superior Court of 
Edgecombe, he delivered the following opinion and judgment, to wit: 

“The opinion I have formed, that the two surviving judges do 
not constitute a Supreme Court, with power to hear and deter- (435) 
mine questions, is formed upon this train of reasoning, which I 
deem it proper to file as a part of the case, that it may appear I had 
not differed in opinion without due consideration, for a hasty opinion 
under the circumstances would indicate a want of self-respect as well as 
a want of respect for those two gentlemen. 

“By section 6 of ‘the act concerning the Supreme Court, ‘The Court 
has power to hear aud determine all questions,’ ete. The inquiry is, 
What constitutes ‘The Court’? Section 1 provides for the appointment 
of three judges, to be styled Judges of the Supreme Court. 

“Section 2 provides that sat judges shall hold a court at Raleigh 
twice in every year; that they shall continue to sit at e&ch term until, 
ete., and that said Court shall be styled the ‘Supreme Court.’ Through- 
out the act a distinction 1s made between the judges of the court and the 
Court. By sections 7, 10, and 16, the Judges of the Supreme Court 
have power to appoint a clerk, to preseribe rules of practice for the 
Superior Courts, and to appoint a reporter. By sections 6 and 14 The 
Court has power to hear and determine all questions, to make amend- 
ments and orders. 

“The Court means the three jndges sitting together, consulting and 
advising one with the others upon the questions before them for judicial 
decision. The decision of the Court means the joint opinion of two 
aided by the opinion and reasoning of the third who has set with them. 
Should the three judges, severally, without consulting and advising, form 
the same opinion, 1t would be the opimion of the three judges, but it 
would not be the opinion of the Court. Should the three sit, consult and 
advise together, and two come to a conclusion after duly considering the 
opinion and reasoning of the third who differs, it would be the opinion 
of the Court, although it is not the opinion of the three judges. The 
distinction between the three judges and the Court is not a dis- 
tinction without a difference. Any one accustomed to the inves- (436) 
tigation of legal questions knows that in some cases, although three 
men, When apart, may come to one conclusion, yet the same three, had 
they been together when the question was raised, would have come to a 
different conclusion, and that mm many cases, although two men, when 


mL 


IN THE SUPREME COURT. [26 
STATE 0, LANE, 


together, come to a conclusion with which they are satisfied, yet if a 
third man had been present, who entertained « different opinion, the 
weight of his opinion and reasoning would induce one, if not both of 
the other two, to give up their opinion and adopt his. It must be con- 
ceeded that the joint opinion ot three sitting togethcr is more apt to be 
correct than the several opinions of the same three and the joint epinion 
of two sitting with a third who differs, and thereby causes the question 
to be viewed in all its aspects, is more apt to be correct than the joimt 
opinion of the same two without the interposition of the third. It is 
an even chance that such interposition will induce one of the others to 
change his opinion, and thus the result would be different. 

“When the Legislature gave power to three men to settle the law, it 
must be presumed to have been the intention that they should act in the 
way most apt to result in a correct conclusion; the joint opinion of three 
is most apt to be correct; it is therefore required. An exception is ad- 
muited when one dissents; ex necessitate the opinion of two must be 

taken, otherwise there would be no decision until the constitution of the 
Court is ch anged., 

“This necessity does not exist when the third is dead or absent; as 
soon as the Court is full, a joint opinion may be obtained. No change 
is required in the constitution of the Court, but simply the presence of 
all its members. To allow the opinion of two in such cases to settle the 
law is a departure from the mode most apt to result in a correct con- 
clusion, without necessity, and without the aid to be expected from the 
presence of the third, and cannot be cousistent with the construction of 
the act in the absence of an express provision to that effect. The argu- 
ment stands thus. 

“The mode inost apt to result in a correct conclusion is required; the 

joint opinion of the three is that mode; from necessity, an excep- 
(457) tion is made when one dissents. Is it logical to extend the excep- 

tion to cases where the necessity does not exist and when there js 
not the test of correctness produced by the presence of the third? 

“Tt belongs to the law-inaking power to decide upon the expediency, 
for the sake of couvenience, of introducing a third set of legal authori- 
ties varving in degree. One set 1s the joint opinion of three; the second 
the joint opinion of two, with 2 dissent; the third the mere opinion of 
two, 

“By section + it is provided that in the absence of one from sickness, 
etc., the others may hold the Court, hear and determine questions, ete. 
This provision is unnecessary, or it fully sustains the view taken above. 
It would be strange if the Legislature should in 1834, and again in 1836, 
make an express provision which was uncalled for, This provision must 
now be taken as a part of the act under which the Court derives its 
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power and inust have an influence upon the construction. When making 
provision for a case of sickness, why did not the Legislature provide for 
a case of death ? 

“Tf, in the opien of that body, two judges could not act as a Court 
when one was absent from sickness, and a provision was necessary, the 
same reasoning would make it as clear, if not more so, that two could not 
act when one was dead. 

“Tt 1s said that two judges had acted in 1830 upon the death of Judge 
Taylor, and the Legislature concluded a provision was unnecessary, For 
the same reason, they nught have coneluded the provision made was n- 
necessary, for if two could aet when one was dead, of course, two could 
act when one was sick. The inference to be drawn from this seetion 1s 
that the Legislature, bemg aware of the necessity of an express provision 
to enable two judges to act as a Court, thought it expedient to provide for 
a case of absence from sickness ov other meritable cause which, not cre- 
ating a vacancy, might leave the business undetermined for an indefinite 
time, but did not think it expedient so to provide in a case of death 
or removal from othee, which ereated a vacancy, that it was pre- (438) 
sumed would be promptly filled, for 1t was considered an unealled- 
for departure from the principle requiring the law to be settled in the 
mode most apt to result in a correct conclusion. 

“If an analogy be resorted to in aid of the construction, it is found 
that in all commissions of oyer and terminer, courts of admiralty, ete., 
this clause is Inserted, “st omnes interesse non possetess, tune vos tres,’ 
ete., from which the imference 1s, that but for this proviso, all must act. 
The courts of king’s bench and common pleas are by usage held by some 
of the judges in the absence of others, which usage justifies this inference 
that a clause equivalent to the “s: omnes, was contained in the original 
commission or act of Parliament under which they derive authority. 
Our county courts are to be held by justices of the county. There is an 
express clause authorizing three to act, equivalent to the st omnes; but 
_for this, it 1s presumed all would be required to act; and if all were sick 
or dead but two, they could not be authorized to act as a Court. ‘Arbitra- 
tors form a court of the parties’ own choosing.’ If a submission be made 
to three, the award of a majority to be binding, should the three sepa- 
rately give an opinion, although they agree, it is no award. Should two 
meet in the absence of the others and agree, it is no award; 1f one dies, 
the submission is at an end. 

“Much stress is laid on the fact that Judges Henderson and Hall, after 
the resignation of Judge Toomer and before Judge Ruffin took his seat, 
acted as a Court. It is understood the matter passed without discussion ; 
they did not hear and determine a single case, and the matter did not 
afterwards present itself for decision to the three Judges holding the 
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Court. Lhe question being, Ilave two authority to act as the Court? it 
is taking the question for granted (‘petitio princepi’) to urge that two 
did act as an authority or precedent to settle the question. The most that 
can be vielded to it is that two learned men were of the opinion that two 
judges could pass orders, etc., after the third was dead, and do what they 
did as a Court. This, it must be recollected, was before the act of 
439) 1834 and the act of 1836, in which the provision is retained. The 
fact that two surviving J udges, after the death of Judge Gaston, 
came to the conclusion that they could act as a ‘Court,’ and did nigel 
to hear and determine questions, and did so in the particular case, can- 
not be admitted as an authority binding in law without taking for granted 
the question, about which there is a difference of opinion. The most that 
can be vielded to it is that two learned men for whom the highest respect 
is entertained acted upon that opinion. 

“Should the Sipreme Court, when constituted of the three Judges of 
said Court, sitting together as a Court, in the case wlich is now pre- 
sented, decide that two of the Judges, upon the death of one, have power 
to act as a Court and to hear and determine cases, such decision will be 
the law and be yielded to as authority.” 

Wis Honor then made the following order, to wit: 

“Tt appeared to the satisfaction of the Cm that the three Judges of 
the Supreme Court met as required by law; that the appeal in this case 
was taken up tor argument, but before the argument was closed Judge 
Gaston died; that afterwards the two surviving judges heard a further 
argument and then proceeded to decide and deliver the opinion as certi- 
fied, and the court being of opinion that the two surviving judges did not 
constitute the Supreme Court and were not by law authorized to hear and 
decide causes, and the appeal in this case is still pending in the Supreme 
Court, and is not decided, ordered the prisoner to be remanded to jail, 
there to abide the decision, and refused the motion of the Attorney-Gen- 
eral for judgment. From this order the Attorney: General prayed for 
and obtained an appeal to the Supreme Court.’ 

Upon the coming on of this appeal in the Supreme Court, the Attorney- 
(reneral moved, upon the case therein stated, for a peremptory mandamus 
to the judge of the Superior Court of Edgecombe County, commanding 
that court to proceed to sentence on the prisoner in obedience to the 
former certificate. 


(444) Badger and Attorney-General for the State. 
L, F. Moore and Mordecai for defendant. 


Rerrix, C. J. The Court has very deliberately considered the question 
arising in the case, and we are all of opinion that the decision in the 
24 
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Superior Court was erroneous, and that the Attorney-General’s motion 
must be granted. 

Some preliminary objections may be stated to the course adopted im 
the Superior Court which could not easily be obviated, although the 
main position were true that, upon the death of one of the judges of this 
Court, the two surviving are not competent to hold the Court. Upon 
what rule of evidence is the affidavit of the prisoner to be deemed better 
proof than the certificate from this Court that the prisoner’s appeal had 
been duly considered and decided? But if that difficulty were removed 
there remains the undoubted principle of law that every act of a 
court has relation to the first term, and the admitted fact that (445) 
Judge Gaston was then alive and sitting in Court, and, indeed, as 
to this particular case, he united with the other judges in hearing the 
argument in part. ILlow could the Superior Court judicially ascertain 
that the opinion of the Court was not formed and expressed with his 
concurrence, although, after his death, the surviving judges might have 
been willing to hear anything further that could be said for the prisoner 
that might change their opmions. We suppose, indeed, from lis high 
judicial station, the Superior Court and all the other authorities of the 
State might ex officio take notice of Judge Gaston’s demise and regulate 
their action accordingly. But the mmquiry would still remain, what 
should be the action of the Superior Court in such cases, and whether 
that court should say that the prisoner’s case had been decided by the 
three judges in opposition to the certificate purporting to emanate from 
this Court, as of a day anterior to Judge Gaston’s death, that the Court 
(of which Judge Gaston then constituted a member) had adjudged the 
prisoner’s case against him. If the judge of the Superior Court enter- 
tained doubts of the authority of particular judges to hold this Court, 
and also found reason to believe that in point of fact these incompetent 
judges gave a particular judgment, it may be his duty in conscience, as 
far as he can, to frame his own course in such a way as to enable the 
party affected by the judgment to bring the matter to the consideration 
or reconsideration of the Supreme Court, when it shall be properly con- 
stituted, according to the notion of the judge of the Superior Court. 
IIe may postpone the execution until after the succeeding term of the 
Supreme Court, and that tribunal, consisting of all the members which 
ean sit in it, may then say whether the supposed judgment is or is not 
the judgment of the Court—that is, whether the record of it is really a 
record of the Supreme Court, or the minutes of persons usurping its 
authority. If some of the judges assume powers which belong 
only to all of them collectively, it 1s undoubtedly an offense pun- (446) 
ishable by impeachment or In any other mode prescribed by law. 

Tt must be also undoubtedly true that the Supreme Court is competent 
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to devise x remedy for the party against whom such pseudo court pro- 
fessed to give judgment by vacating the same, or In some other manner, 
and that these proceedings, or a judgment of an inferior court founded 
on it, night be superseded, and the latter judgment itself finally be 
reversed or vacated. But im the meanwhile, considering the relation be- 
tween the supreme judicial tribunal of a State and all others s, 1t does 
not comport with that comity and harinony which are indispensable to 
theiv regular and useful action, that the inferior court t should resist the 
supreme authority by directly refusing to obev the mandate of a writ 
in due form and purporting fo issue from the latter and to require cer- 
tam acts to be performed by the former. It must be seen that it 1s 
better to leave to this Court, in the first instance, the redress of wrongs 
done to a @itizen in its name by persons not legally constituting the 
Court than for a judge of the Superior Court to take on himself to pro- 
tect the public from the supposed usurpations of those who are vested 
with a higher judicial authority than his own, for if it be right that he 
. should do so in this mstance, if must be so in every case in which he 
might think this Court had not jurisdiction, although all three of the 
judges of this Court might have held aud decided that they had. 

Upon the question of jurisdiction, the consequence is necessarily the 
suine that an adjudication beyond it 1s void, no matter who makes it, 
whether some or the whole of the judges. Lf, therefore, a judge of the 
Superior Court should think that this Court, fullv constituted acecord- 
ing to his own edmission, hath trauscended its jurisdiction, he would, 
upon the principle of the decision in tlus case, not be bound by the judg- 
ment, but obliged, morally and legally, io resist it. The effect would be 
to make the judge of the Superior Court the paramount judge, since if 
the Supreme Court should again say, as we do in this case, that the 

former decision was rightfully made, the inferior judge replies 
(447) again that he is still not bound, iecenee the Supreme Court had 

not jurisdiction, and therefore was not competent to make the 
decision. This absurdity and the very nature of judicial subordination 
prove that, as in respect to the jurisdiction of other courts and other 
general questions of law, the decision of the Supreme Court 1s final; 
so in respect to its own jurisdiction, the decision of the Supreme Court 
must not only be final, but its right to decide it must be conclusive. 
Although the sovereign may punish the judges for assuming a jurisdic- 
tion not conferred by law, yet in respect of other courts, what the Su- 
preme Court holds to be within its jurisdiction is thereby made so, inas- 
much as no court can reverse the decision, nor can be allowed to resist 
it, unless it may also be allowed to refuse to carry into execution every: 
judgment of the Supreme Court which to the inferior court may seem 
erroneous. ‘To correct a mistake of the Supreme Court on a question of 
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its jurisdiction, or to vacate and annul proceedings done in the name of 
the Supreme Court aud entered among its records as the acts of the 
Supreme Court, must necessarily be the province of the Supreme Court 
itself, and of that alone. 

The foregoing observations lave not been made with the view to a 
decision of the case without the discussion or decision of the larger 
question, with respect to the powers and duties of the persons, appointed 
to be the Judges of this Court. Far from it; for it would not become us, 
who sit here, to evade the direct decision of that question by any mens 
whatever. Indeed, we should not have stopped to say a word on the 
subjects hitherto discussed, liad we not thought it of some consequence 
to state, what is the proper course to correct an excess of jurisdic- 
tion by this Court, or the assumption of its authority by persons not 
fully invested with it, so as to avoid the direct conflict between the 
Supreme and Superior Courts in the manner exhibited in this case. 

For the purposes of the other question, we will, then, assume that 
Judge Gaston had died before the last term begun and that lis 
seat had not been filled. The inquiry is whether, in that case, the (445) 
two surviving Judges were obliged to hold the Court, or was the 
whole jurisdiction suspended until the appointment of a suecessor. Jew 
ean doubt on which side our answer would be, if we were allowed to 
consult our personal ease or private wishes only. It can be under- 
stood by any one, and we know by experience, that the burden of this 
office is mueh lighter when divided among three than two. It is very 
sensibly so, as respects the degree and duration of the labour, bodily 
and mental. But the difference, in point of responsibility, to one having 
just views of the functions of a court of the last resort for causes of all 
kinds, criminal, common law, and equity, is not easily to be conveyed 
to one, who has not known for himself. We lad every motive, there 
fore, apart from a sense of duty, to postpone the exercise of our office 
until our share of the duties would be smaller and their ditheulty di- 
minished. But the judicial power is not conferred on the Judge for his 
own gratification, either by distinetion im station or for its emoluments, 
but for the public service. Lf, theretore, the Judge finds he has the 
power to decide a cause brought before him, a correspondent duty in- 
stantly arises, that he should decide 1t. We have no more right to de- 
cline exercising a power conferred by the law for the general benefit, 
than we have to assume powers withheld by the law for the common 
safety. .\ccordingly, when the lamented death of Judge Gaston oc- 
curred, I can with truth say, my brother Daniel and myself, with a 
single eve to our public duty, sct ourselves earnestly to inquire what 
the Legislature will and the general rules of law authorized us to do 
in that emergency; and, with all the hght we could get, having come 
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to the conclusion that the judicial power survived, notwithstanding the 
death of one of the members of the Court, it followed, as a corollary, 
that we were obliged to exercise it, and procecd in administering the 
law of the country. It is due to ourselves and to the Bar, which, owing 
to particular cireunistanees, attended at the time in greater num- 
(449) bers than usual, that we should say, the question did not pass 
sub silentio, nor was the conclusion arrived at upon shght con- 
sideration. On the contrary, the Judges thought of it dehberately; and 
we communicated our views publicly to the Bar, inviting their particu- 
lar attention to it as a body. The uest day I again stated from the 
bench the opinion the Judges had formed on the point and the general 
grounds on which we went; and requested, if the opinion of the Bar 
was different, or if any gentleman had doubts on it, that it should be 
fullv arened. The opunon ot the Bar was then given woanimously, 
that the surviving Judges had the power of holding the Court. One 
gentleman, a particular personal frend of my own, suggested indeed, 
to me In private, that although we had the power, vet suitors, and, per- 
haps other persons, might not have as much confidence in a Court of 
two as of three Judges; and, therefore, that the exercise of the power 
might create a dissatisfaction, which it might be prudent to avoid. With 
sincere thanks for the suggestion, [ was obliged to decline it; as I felt 
as little at liberty to consult the pleasure of other people upon the 
question as [ had to consult my own inclination and ease touching it. 
Another gentleman, Myr. Henry, said, that as he was the only mem- 
ber of the Bar who had from the first, entertained a doubt, he would 
mention the ground of it. He then stated that taking the act of 1854, 
Rev. Stat., ce. 32, s. 4, literally, he had received the impression that the 
authority to hold the Court was given to two Judges only in the single 
case, when the third Judge was disabled from attending by sickness ov 
the lke cause, but that when he came to reflect upon the absurdity of 
treating the sickness of a Judge as a strict condition precedent to the 
exercise of the judimial power by the other two, which would be to 
require two Judges, when there are three, to hold the Court, but pro- 
lubit them from doing so when there are but the two, he had at once 
eiven up that construction of the act as too narrow and technieal, and 
dise oy ae to the Legislature. I then proposed to put our reasons 
for the opinion into writing, that thereafter 1t might be seen 
(450) to have been distinctly determined; but by general consent the 
point was deemed so plain that it was thought no one could doubt 
on it, and that we might well spare ourselves the pains of writing an 
opinion, 
To will now, however, state the general views taken by us upon the 
aceaston mentioned; which, indeed, are much the same that we now 
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entertain. Before doing so, however, it nay be well to dispose of some 
matters which really seem too trivial to be mtroduced, to aid in con- 
struing a statute constituting a high eourt of justice. 

In the first place, then, we admit, that if persons refer a question to 
the arbitrament of three, the award cannot be made by two of them, 
but only by all three. But the Judges of this Court are not arbitrators. 
Although arbitrators are sometimes, by way of similitude and illustra- 
tion, called judges of the parties’ own choosing, there are great differ- 
ences between them and us. Arbitrators are appointed by the agree- 
ment of the parties, and therefore they must act according to the agree- 
ment; and when the agreement is for a decision by three and not by a 
majority of the three, all must concur; else, it is no award at all. It 
is a case of mere private power. But we are appointed by the country 
and to decide causes, whether the parties will or will not, according to 
the course of the law. Now, the rule with respect to powers of a public 
nature, even though not judicial, conferred on several, is that the de- 
eision of & majoritv is valid. Co. Lit., 181 b. This is a settled prinei- 
ple of the common law, deseending even to aggregate corporations. Thus 
in the Attorney-General v. Davy, 2 Atk., 212, Lord Hardwick held that 
a majority might act, though nothing was mentioned in the charter te 
that effect. The same doctrine was applied to contracts made by church 
wardens and overseers of the poor in Lea 1. Beeston, 3 Term, 592. And 
the general principle is stated and fullv considered in Grindley ¢. 
Barker, 1 Bos. & Pul., 229. The only exeeptions to the prin- 
ciple, within our recollection, are juries. The common law wisely (451) 
requires the verdict of a petit jury to be unanimous; and, in favor 
of the accused, that a grand jury shall not act by a lean majority, but 
that a bill must be found by not less than twelve. But a court of justice 
is neither a body of arbitrators nor a jury of either kind. 

We lkewise admit that if a statute cmpowers two judicial officers 
to do a particular act, they must meet and execute it together, and 
cannot act separately, as if an appointment of overseers under the 48 
Eliz. be signed by two justices separately, it is bad. Rea v. Forest, 
Term, 38 But there can be no majority of two persons which will not 
include both; and as that is so, the parties have a right to their united 
judgment on consultation. But that does not establish that the general 
rule, that a numerous body, that is to say, consisting of three or more, 
with powers for pubhe purposes, may act by the major part, does not 
apply to a court composed of three or more. On the contrary, it 1s 
peculiarly fit that judicial decisions may be made by a majority, else 
litigation would be interminable. So, if two may give the judgment of 
the Court against the third, two must be competent to hold the Court 
alone, unless the commissions of the Judges or the statute constituting 
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the Court require, that all three should unite in the judgment, or at 
least, that they should all meet together, so as in every case to take the 
sense of each and every one of them. <A fortiorz, if one of the three be 
dead, the survivors, who still constitute a majority of the whole, must 
be competent to act. It is to be remembered that the question concerns 
the exercise of the judicial power, and that the general interests require, 
that as itis absolutely necessary to the welfare of the State, aud may at 
wd] times be needed, it should never be suspended, unless the legislative 
will to that effect be plaindy expressed, or is to be as plainly implied. 
We admit, indeed, that if the commissions, or the statute according to 
a just Interpretation, require all the Judges to mute in opinion, er even 
to be present when the judgment is given, then less than the whole 
number can do nothing, from whatever cause the whole number mav 
not have convened. So, if a particular number of a larger body 

(4523 be required, the consequence is the same. Thus the statute, con- 
stituting our county court, and authorizing all the justices, “or 

anv three of them.” to hold the court, plainly implies, that less than 
three cannot hold it. But simply appointing # certain number of judges 
of a court, exceeding two, does not im itself amount to an enactment 
that all those judges should either unite in judgment or in consultation; 
nor does it import, that they should unite in consultation more than in 
opinion. The question therefore depends upon the proper rules of con- 
struction to be apphed to statutes regulating or conferring judicial 
powers, and the true meaning of our statute, ascertained by those rules. 
Now, we begin with the principle, that this 1s not like the grant of 

a private power and to be construed strictly, according to the very let- 
ter; but that it is of a puble nature, to be exercised for the common 
weal, and, therefore, may be exereised by the major number of those 
with whom it is entrusted. Nay, we further say, that this 1s not an 
ordinary power of a pubhe nature, as to build a courthouse, or lay off a 
town, or to superintend the police of a town, but it 1s one of great 
powers of State, the necessity for which is so unyarying and indispen- 
sable, that it 1s not to be presumed the Legislature intended that it 
should be inefficient or dormant, while it could be exercised by such a 
proportion of the whole number of its depositories as might exercise it, 
if it were any other power of a pubhe nature. Therefore, when the 
statute 1s silent as to what number of the Judges shall unite in the 
judgment, a majority may give it; and, in like manner, when it is silent 
as to the number of Judges who shall unite in consultation, a majority 
must suffice. That is precisely the character of the act which created 
this Court. It provides, that three Judges shall be appointed and com- 
missioned, as Judges of the Supreme Court of North Carolina, and that 
at shall be the duty of the said Judges and their successors, to hold the 
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Court twice a year, until all the business shall be determined. It (453) 
makes it the duty of each and all of us to hold the Court, but it 

does not say, that a less number should or should not hold it. There 1s, 
then, no express provision in the act upon either question; that is to say, 
what number of the Judges shall convene in order to have power to pro- 
ceed in the business, or, after the requisite number shall have convened, 
what proportion of that number shall give the judgment of the Court. 
Now, it is not denied that there is such a difference between the two 
purposes, for which a certain number may be required, as may well in- 
duce the Legislature to require the whole to convene, though the whole, 
when assembled, inay not be required to concur m the judgment. But 
the question is, whether in this act we can see, that the whole number 
is required for one of those purposes, more than for the other. .\nd we 
own that we cannot see in the act the least difference in that respect. 
If it requires all the Judges to be united in consultation, so 1t does in 
judgement also, according to its terms. But it is said the act in several 
instances makes a distinetion between the “Judges” and the “Court,” 
and, therefore, that “the Court” means all the Judges. Certainly the 
act speaks of the Judges as several persons, and of the Court, as con- 
stituted by several Judges. But it docs not follow, that it 1s, at all 
times, necessarily to be composed of the three Judges, and not of a less 
number, when the three cannot attend, or are not all in being. The act 
speaks of the Judges, severally, in conferring on them distinctly from 
their duties in the Supreme Court, power to issue writs of habeas cor- 
pus, and indeed all the powers of a judge of the Superior Court of law 
and equity, except holding those courts. Therefore, in that respect the 
judges are distinguished from the court. But the act likewise speaks of 
“the Judges of the Supreme Court,’ when it is clear it refers to their 
action in conjunction and in court, as upon any other occasion of thus 
acting; as for example, that “the Judges” shall appoint a clerk and a 
reporter, and shall perseribe rules of practice for the Superior Courts. 
All these being proceedings in which they do not act separately, 

but together, in aets which thev record. But if “the Court” (454) 
mean more than one Judge—as we will not question—still, how 

can we sav, it means all of them and not a majority? It is absolutely 
certain, that “the Court” cannot mean all the Judges in giving the 
judgment of “the Court,” for unanimity was never required mm any 
court, and there have been many dissents m this Court. Indeed, 1t 1s 
admitted at the bar, that to this purpose, “all the Judges” are not re- 
quired to constitute “the Court.” We claim no benefit from the ad- 
mission, save only as it aids in the construction of this statute, for it 
is undoubted law, that it may require more than a majority, or even 
the whole number of a public body to assemble betore the body will 
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be properly constituted; and also that when the requisite number has 
assembled to constitute the body, then unless the law specially require 
a certain number to make a decision, the majority of those present may 
not only decide a question, but their decision is that of the whole body, 
and not of the persons merelv who compose the majority. Grindley v. 
Barker. 1 Bos. & Pul., 229. We see the principle familiarly exemplified 
in our legislative bodies. The Constitution of the United States re- 
quires two-thirds of the Senate to coneur in approving a treaty, or in a 
conviction or impeachment. But generally, when the number prescribed 
to form a quorum has assembled in each House of Congress, their acts, 
whether passed wnanimously or by a naked majority of those present, 
are “Acts of Congress,” of the whole body, and not of those persons, 
whose names are recorded in favor of it on the journals. Therefore, in 
all cases it is to be enquired, what number, after convening, may act 
for the whole, either upon particlar subjects or generally. That 1s the 
Inquiry upon the act creating this Court. It is said that all the Judges 
are required to compose a court, by force of the term “Court.” Cer- 
tainly, that does not necessarily follow; for a court is often held by a 
part of those who have the power of sitting in it, and, if 1t were not so, 
some numerous courts never would be held, as all the members never 
would be got together. Then it is said, that if that be not so, generally, 
the word is used in that sense in this act. But that is disproved by the 

fact, that the judgments of “the Court” are given by the majority 
(455) of the Judges. If all the Judges be necessary to constitute 

“the Court,” then all must be also necessary to give the judg- 
ments of the Court,’ as far as the import of that term, in itself goes. 
But it is admitted, that is not true in the latter respect, and that the 
majority may give the “judgment of the Court.” But upon what prin- 
ciple is that so? It is not im the statute, in words, that two may decide 
against one. Therefore, we must resort to something else to restrain it. 
Tt is said that it arises from necessity. But what is the necessity? It 
must depend upon reasons differing from those which require arbitra- 
tors and jurors to be unanimous. Why, plainly this is the necessity: 
to prevent the failure of justice by having no decision. It is the old 
principle of the common law, that the interest of the public, that powers 
of a public nature should be exercised, makes it necessary to enable the 
majority to act 1n opposition to the minority. -\ necessity of precisely 
the sume nature, if not to the same extent, calls for the exercise of the 
judicial power by the majority of a court in the absence of a minority; 
and especially requires that the power shall not become dormant upon 
the death of a Judge. But the argument is added, that the decision of 
the majority 1s more apt to be right, when the reasons of a disseuting 
Judge have been heard, and will be entitled to more confidence, than if 
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made by the majority alone. That may be true; and it may therefore, 
be so far policy to entrust the power of decision to two, the three being 
present, rather than to two in the abscuce of the third, or when there 
is not a third. But that is a point for the consideration of the Legisla- 
ture; and when they say so, they will be cheerfully obeved. But when 
the act contains no such restriction upon the power of two to act alone, 
more than upon the power of two to decide, we cannot imterpose a re- 
striction in one respeet more than in the other. Until, therefore, the 
Legislature shall have said that all must concur in giving the judgment 
of the Court, we shall continue to give it according to the opinion of 
the majority. .And, in hke manner, until the Legislature shall 

have said, that upon the death ot a Judge, the surviving Judges (456) 
are to receive their salaries and do nothing, but the Court is to be 

shut against suitors, we think the survivors bound to proceed in their 
office, and administer the law. 

Views like the foregoing induced Chief Justice Henderson and Judge 
Hall to hold the Court alone at December Term, 1829. Judge Toomer 
accepted a temporary commission upon the death of Chief Justice Tay- 
lor, to expire at the end of the next session of the Assembly. [ was ap- 
pointed to sueceed him, and of course, to come into office at the end of 
the session. Upon the resignation of Judge Toomer, during the sitting 
of the Legislature, there was a chasm between Jis gomg out and my 
coming into office, which being for so short a time, the Legislature did 
not think it worth wlule to fill. But it so happened, that the Assemblv 
did not adjourn until 8 January, 1830, while the term of the Court be- 
gan on 28 December, 1829. During the interval, then, there was a va- 
eancy on the bench; and durimg that interval the two old Judges held 
the Court. They did not do so sub sifentio. They considered it, and 
also did me the honor to consult me on it. It was likewise the subject 
of conversation at the bar and in the Legislature. By common, if not 
universal concurrence, it was agreed, that the two Judges being all then 
in existence, ought to hold the Court. If there had been a serious doubt 
to the contrary, the Legislature would immediately have done one of 
two things: cither have filled the vacancy by clecting a Judge for the 
residue of the session, or have passed an act to keep the Court open 
froin day to day until the end of the session. Neither was done; but 
the Court was held by the two Judges eleven days in the same building 
in which the Legislature was sitting. It 1s true, that not much business 
was done, as none was pressing, and all expected the Court to be full in 
a few days. But several motions were heard and decided, and orders 
mide in causes; and, to the purpose of showing the opinion of the 
Judges upon the question of power, one decision is as Important as many, 
if deliberately made. That, indeed, was a much stronger case than ours; 
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(457) as then an appointment had actually been made, that would fill 
the vacancy in a very short time. Yet they did not await that 
time. 

Nevertheless, it is known that partly from scruples of one of the 
Judges, perhaps, over punetilious, and from a general desire on the 
bench to obtain all possible aid in making decisions, it became a prac- 
tice when a Judge was absent from sickness of himself or his family, not 
to proceed with the business until he could attend. This caused busi- 
ness to accumulate and consequently a delay, which was the occasion 
of some Onan That produced the act of 1884, which forms 4 sec- 
tion of Rev. St., ¢. 38, and enacts, that when anv one of the Judges is 
disabled from attending, two of them shall hold the Court. That the act 
was necessary for the sole purpose of distinctly declaring it to be the 
duty ot two of the Judges to hear and determine the causes, and thus 
compellin ethem to do so, has, we think, been shown upon the general 
principles already considered. But, further, it follows from the known 
practice of two Judges deciding cases in which the third Judge could 
not, with propriety, sit. 

The act of 1818 provided for calling in judges of the Superior 
Courts. when.one or more of the Judges of the Supreme Court, from 
personal interest or other sufficient reasons, was incompetent to decide. 
The act of 1821 repealed the provision, but was never meant to render, 
and could net render a Judge competent to decide his own cause or that 
of lis near relation. Even under the English constitution, a statute 
making aman the Judge in his own cause, would, in the opinion of Mr. 
Blackstone, be void, as contrary to natural justice and the reason of 
every mans So, of course, 1t was understood here, and therefore cases 
in wluch one of the Judges felt an imterest—and there have been sev- 
eral—have been decided by the other two, both before the act of 1834, 
and since, 

It was thus seen, that there was not im the commissions of the Judges, 
nor in the statute which established the Court, any cause directly making 

the whole number of Judges necessary to hold the Court; that 
(455) two of our predecessors under that act had held the Court with 

the knowledge, at the time, and, consequently with the approba- 
tion of the Legislature; that in other instances two had, by themselves, 
decided, when the third Judge was incompetent from TH AeLest or favor; 
that there had been no refusal of two, when the only Judges, to act; but 
that there had been instances of their omitting to do so when one of 
the body could not attend; and that the Teste had passed an act 
which did not restrain two from acting as they had before done, but was 
directed solely agaiist the omission of two to act in the necessary absence 
of the third, and forbids such omissions for the future: the argument 
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seemed complete, that both upon common law primeiples and from the 
clear purpose of the Legislature, two surviving Judges are under an 
obligation to keep the Court open for the dispatch of business. Indeed, 
if there had been nothing else but the act of 1884, and there had been 
in the act of 1818 a provision requiring the attendance of the three 
Judges as necessary to compose a Court, we should have thought that 
after 1834, two Judges could constitute a Court, when the other was 
dead. We cannot view that merely as an enabling act, conferring power 
on two Judges to hold the Court, when it should happen as a special 
contingency, that there were three Judges in esse, and two of them were 
able to attend and the other was not able. It seems to us that so to 
regard it, would be to look at the letter more than the sense of the act. 
The purpose of the act is to prevent delay of justice by expediting de- 
cisions of causes in this Court, which has been a favorite purpose with 
the Legislature from the foundation of the Court, the act of 1818, having 
required the Court to sit at each term “until every cause prepared for 
decision should be heard and determined.” Then the act of 1834 comes 
in to remedy an omission of two of the Judges to hold the Court, when 
the other was unable from sickness to perform his duty. Surely his 
death creates a like exigency for the services of the two surviving, for it 
is most absurd that two Judges should be able and bound to hold 

a Court when there are three Judges; and vet that they should (459) 
not be bound nor allowed to hold the Court when there are but 

two. Such were the grounds on which my brother Damel and myself 
procecded at the last term. They have lost none of their force from 
subsequent reflection or on further research, and my brother Nash 
directs me to say that he entirely concurs therein. 

We find, indeed, that we were wrong in supposing that the general 
rule, in respect to the exercise of power of a public nature, is applicable 
to the judicial power. The common law deems it of such Ingh conse- 
quenee that it shall never be suspended, but that the tribunals of jus- 
tice should at every term be always open to stutors, that it adopted the 
principle that each one of several Judges of a court may hold it. 

Sergeant Hawkins thus lavs it down in his chapter on courts of c¢rim- 
inal jurisdiction. Ife says, that regularly, when there are divers judges 
of a court of record, the act of any’ oue of them is effeetual, especially 
if their commissions do nol expressly require more, So if a writ be 
directed to two coroners, one of them may not serve it, as it is a min- 
isterial act; but one of them may hold an inquest, because that is an 
act judicial. Viner Abr. Coroner D. Thus it appears that at common 
law, each judge has the full judicial authority, unless he be required 
expressly to exercise it in conjunction with others; as in the guorum 
clause of the commissions in England, or the provision in our act re- 
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quiring three justices of the peace at least to compose a county court. 
Accordingly one Judge has often sat on the two benches of Westmin- 
ister-hall; though as there is very seldom an occasion for it to be done, 
he prudently declines the decisions of demurrers of difficult points of 
law. 3 Chitt. Gen. Pr. «, 6 to 17. It will not, however, be understood 
that this Court can be held by one Judge; for however that imght have 
been before 1834, the act of that year, which requires, as we think, two 
Judges to hold the Court whenever it becomes necessary by the sickness 
or the death of an associate or otherwise, vet plainly imports that less 
than two Judges shall not hold it in any case. 
(460); 9 But we have been still ore fortunate in levying our hauds on 
an adjudication upon i statute and ou e@lrewimstances very stmi- 
lar to our own. An act of Congress of 29 April, 1802, established e1r- 
eur courts, and enacted that they should consist of the Judge of the 
Supreme Court vesiding within the crewut of the Judge of the district, 
where the court should be holden, and of the district judge; with a 
proviso, that when only one of the Judges, thereby directed to hold the 
civemuts court should attend, then the court might be held by the judge 
attending. Judge Patterson was the Judge of the Supreme Court resid- 
ing in the eivemt in which Connecticut was situate; and, of course, he 
and the district judge of Connecticut were the judges, “of whoi the 
cireut court,” for that State, “consisted.” An action was brought to 
that court, then held by the district judge, and the defendant pleaded to 
the jurisdiction, that Judge Patterson was dead, and that there was 
no other Judge of the Supreme Court residing within the ciremt. Upon 
demuuyer 1t was insisted there, as it has been here, and, apparently, with 
better ground for plaving upon the word “Court,” that although the 
Judge might hold a session or term of the Court, while both Judges 
were living, vet, that by the death of one of the Judges, of which the 
Court “consisted,” the Court was no longer existing, inasmuch as a 
whole consists of its parts, and, as oue-half was gone, the whole did not 
exist. But the Supreme Court of -the United States held, that there 
Was wn circuit court, notwithstanding it was to consist of two judges, 
and one of them was dead. For that opinion Chief Justice Marshall 
gave this satisfactory reason: that the cireuit court consisted of two 
judges, cither of whom was capable of performing judicial duties, and 
that the death of one could not disqualify the other for discharging his 
official dures, until the vacaney should be filled. Pollard c. Dwight, 
4 Craneh, $21. The case is exactly opposite to ours. Ilere, two of the 
Judges are, by the statute, capable of acting, if the third be disabled from 
attending: consequently they do not become incapable by the death 
(461) of their attieted brother. If Judge Gaston had languished on 
a sick bed during the whole term, the other members of the 
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Court would have been obliged to go on with the business. Surely his 
death can neither impair their capacity nor obligation still to. do so. 
PEr Curran. Mandamus ordered. 

Cited: S. rv. Woodside, 80 N. C., 106; Tn re Hughes, 61 N. C., 67; 
PR. R. rv. Swepson, T1 N.C. 854; Perry ec. Tupper, ib., 885; 8. v. Vann, 
S4N.C., 7235 Murrili ¢. Murrill, 90 N, C., 128. 


SAMUEL WHITAKER vy. DAVID CARTER. 


1. It is no ground for a new trial, that a challenge of a juror by a party for 
cause has been improperly overruled, where the party has been tried 
by a jury to whom he had no objection, not having been prevented from 
exercising his privilege of challenging four peremptorily. 

. In an action on the case for slander, it is competent for the defendant to 
show that the words were uitered before a tribunal of a religious society, 
of which the plaintiff and defendant were both members, for the purpose 
of dixsproving malice. But the decision of such tribunal is incompetent 
evidence, 


bo 


3. On the trial of an action for slander in charging the plaintiff with perjury, 
it is not competent for the defendant to give evidence of any other per- 
jury than that laid in the declaration, and affirmed to be true by a plea 
of justification. 

4. Jn 2 declaration for Slander in chargine the plaintiff with perjury. where 
it is alleged that the plaintiff had been in a certain suit sworn and ex- 
amined on oath as a witness, ete. if is not necessary to state what he 
testified ou such trial. At all events such an objection comes too late 
ufter verdict, 

AppkaL from Pearson, J., at Fall Term, 1844, of Wate. 

Case for shuider, i charging perjury as to the sale and delivery of 
two sacks of salt. 

Before the jury were impaneled, the defendant challenged Mr. Wil- 
liam Page for cause, and proved by the oath of Page, that the 
plaintiff’s son had married the daughter of a brother of the (462) 
juror. The court did not think the cause sufficient, and the de- 
fendant then challenged Page peremptorily. The defendant also chal- 
leuged Madison Hodge for cause, and proved by the oath of Hodge, that 
during the present term, the plaintiff, knowing that he was one of the 
original panel, had talked to him about the case in a way showing an 
intention on the part of the plaintiff to prejudice the juror against the 
the defendant. Ifodge was under subpoena as a witness for defendant. 
The court did not think the cause sufficient, as it did not appear, nor 
was it alleged that the juror was, in fact, prejudiced against the de- 
fendant, by this conduct on the part of the plaintiff. The defendant 
then challenged Hodge peremptorily. The defendant then challenged 
two others peremptorily, and the jury was impaneled., 
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Woodall swore that about July, 1839, in the store of the defendant, he 
heard the defendant say of the plaintiff, “Whitaker can prove any thing, 
he swore me out of two sacks of salt.” The plaintiff then read a war- 
‘ant and judgment in favor of Carter against Whitaker, tried before 
one Cook, a justice of the peace, and proved by Poole that on the trial, 
Whitaker produced and swore to under the book-debt account, an ac- 
count against Carter in which one of the items was two sacks of salt, 
and that this account was allowed by the justice as a set off to Carter’s 
claim. On cross-examination Poole stated that Carter, at the time 
of the trial, denied that he had ever got the two sacks of salt, and the 
parties had angry words. A few days afterwards, Whitaker told this 
witness that he had, upon going home, found he was mistaken in the 
date of his aceount; that the salt had been sold and dehvered in De- 
eember, 1835, and not in December, 1836, as stated in the account; that 
he stated further, that in conversing with his family, he found that he 
could have proven the delivery by lis son, Barnes, who was present at 
the time 1t was delivered out of his wagon; that he also stated, that as to 
Carter’s saving that he at first said it was lime instead of salt, that made 
ud difference, as the price of two casks of hme was about the same as 
the sacks of salt; that he drew up the account from memory, his books 

being at home, and although he mistook the date, vet he was 
(463) careful to put down no items but what were mght. 

Crowder swore that in the summer of 1859, he heard defendant 
sav that Whitaker, the plaintiff, had sworn falsely about two sacks of 
salt, aud he intended to make him carry them all over Wake county on 
his electioneering campaign. 

Joiner swore that beig the Methodist cireiit rider, the plaintiff and 
the detendant both being members of his chureh, he called on the de- 
fendant in the summer of 1839, and requested him to state over the facts, 
with a view to have the charge investigated by a church mecting. The 
defendant declined being the accuser, but at the instance of Jomer, stated 
that the plaintiff had, on the trial of the warrant, sworn falsely about 
the two sacks of salt, 

Thomas Whitaker swore that he was present at the church meeting, 
about 25 August, 1839, when the matter against the plaintiff was taken 
up. The defendant said he was not the accuser, but if the charge was 
brought forward he was prepared to prove it. The charge had before 
been stated to be that Samuel Whitaker, the plaintiff, had sworn falsely 
In saving that Carter, the defendant, owed lim for the sale and delivery 
of two sacks of salt, whereas, in fact, Carter owed him nothing, us the 
salt had never been sold or delivered. Upon the cross-examination, the 
defendaut’s counsel proposed to ask this witness, whether the trial was 
gone into, and what was the the decision. This was objected to. The 
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court admitted the evidence, so far as to show that a trial took place, 
but ruled out the evidence as to the decision, upon the ground that the 
fact of there having been a trial was relevant to show, by way of ex- 
planation, the circumstances under which the charge was made, but 
that-the result of the trial ought not to influence the case one way or the 
other. The witness said that the trial was had, and that the defendant, 
asa witness, said that the plaintiff had sworn falsely as to the two sacks 
of salt. Much was said; among other things, le recollected, that the 
plaintiff said his own son, Barnes, was present when the salt was de- 
livered, and that le had made out his account in haste, and had dated it 
in 1856, instead of 1835. 

The defendant offered in evidence the account which he war- (464) 
ranted upon, and the account sworn to by the plaintiff under the 
book debt law, as a set off on the trial, which contamed an item of two 
sacks of salt at $8, sold and delivered 24 December, 1836. 

Peleg Spencer swore that he had acted as the bar-keeper of the de- 
fendant, who kept tavern in Raleigh; that on several occasions 1n 1836 
and 1837, he had presented the defendant’s account to the plaintiff, who 
said he had a due bill on Carter which ought to be credited, but did not 
allege any other claim; that in November, 1837, just before the warrant 
issued, the plaintiff and the defendant had a conversation in his pres- 
ence about the matter. The defendant entered a credit for the due bill, 
and asked if the plaintiff had any other claim, The plaimtiff said he 
ought to be credited for two casks of ime. The defendant asked if that 
was all. The plaintiff said he had no other charge. The defendant 
denied ever getting the lime. The plaintiff insisted upon the eredit. 
The detendant said, “I will bring this matter to a close,” and i1mme- 
diately took out the warrant which was returned and tried on that day. 
The witness said he was about the tavern of the defendant in the fall 
and winter of 1835; that the defendant was in the habit of using but 
little salt, as he bought bacon and not pork, and usually got salt from 
some merchant in town by the peck or half bushel, as it was needed 
about the tavern; that he did not see either two or one sack of salt about 
the establishment, and thought, from lis situation, he would have seen 
it had it been delivered. 

Mrs. Beasly swore that she was the defendant’s housekeeper in the 
fall of 1835, had charge of the smoke-house, dairy, cte., and did not 
see either two or one sack of salt; that she thought, from her situation, 
she must have seen it, if it had been about the establishment. She said 
she was raised in Ilyde County, never saw salt in sacks until since the 
commencement of this action, and from this circumstance, thought if a 
sack of salt had been delivered, her attention would have been fixed on 
it. The defendant called several witnesses as to the character of the 


Doo 


EN ALE: SUPREAME<COL RT. | 26 


WHITAKER v. CARTER, 


(465) witness, Woodall, who stated that he was a man who talked a 
great deal, and had the character of telling les, sometimes in 
giving exagg serated accounts and descriptions of things, and at others 
in telling falsehoods calculated to do mischief in the neighborhood : that 
lic had never been charged with telling a he when on oath or with being 
dishonest, except in the particular of not regarding the truth.in con- 
versation. The witness, Justice, said he would uot from his character 
for lying, believe him on oath. The plaintiff called Barnes Whitaker, 
lis son, who swore that some time shortly before Christmas im 1835, 
having been to Fayetteville with his father's wagon. he brought to 
Raleigh, among other things, three sacks of salt; that he drove the 
wagon up to the defendant’s house in the cross- strect near where Mr. 
Manly then lived, and in the presence of his father and the defendant, 
delivered to the defendant two sacks of salt, and then carried the other 
sack to Mar. William H. Tlaywood, Sr.; that his father was a member 
of the Legislature at the time and boarded with Carter. Mr, ITavwood 
swore that sometime in the winter season, Le could not ree ‘ollect the 
vear, but the Legislature was im session, he saw a wagon in the maim 
street near the detendant’s house; that he asked the witness, JBarnes 
Whitaker, what he was loaded with, the reply was salt. The witness 
proposed to buy a sack; Barnes said he had sent to the State House for 
lus father, who would be there in a tew moments; that accordingly the 
plaintiff soon came; that the plaintiff said there were but three sacks 
of salt, two he had promised to ler AMby, Carter have, and the third he 
wished to retail. The witness insisted upon having it, and plaintiff 
finally agreed. The witness then passed on, aud returning in some fif- 
teen munutes, noticed that the wagon had been moved up into the cross- 
street, near Carter's gate, aud was in a position to deliver salt or other 
heavy articles into the vard of Carter. The witness did not sce any 
delivered, but went home, and Ins salt was afterward delivered by Barnes 
Whitaker. The conversation of this witness with Barnes Whitaker und 
the plamriff about the salt, was objected to by the defendant, but was 
received. 
(466) It was admitted that Ray, a witness who was absent, would 
prove that about 17 December, 1835, he sold aud delivered to 
Barnes Whitaker, as agent of the plaintiff, 14 1-2 bushels of salt. 

The witness Crowder, again called, swore that a day or so before 
Christmas, 1835, having been previously requested by Carter in a writ- 
ten note, which he produced, to get for him in Fayetteville, among other 
articles, three bushels of salt, he culled at Carter’s with the salt, when 
Carter told lim he had just got salt of the plaintitt’s wagon, and did not 
need any more; he only took one bushel, and excused himself because 
the witness had not come as soon as he had expected. 
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The court charged, as to the words in the church trial if spoken as 
alleged, the defense relied on was that the occasion of speaking them 
rebutted the malice which the case would otherwise imply. This po- 
sition was correct, for if a person, acting honestly in the discharge of 
what his relation in society makes a duty, speaks slanderous words, the 
inference of malice would be rebutted, and an action of slander could 
not be maintained, unless it appeared that the person was influenced by 
malice, and made use of the occasion as 1 mere pretext to gratify his ill 
will: The subject could be divided into three classes, in the third of 
which this case would be included. First, if a judge or a magistrate, or 
a witness in a judicial proceeding, used slanderous words, no action 
could be maintained, even although there was malice, beeanse the pohey 
of the law protected them. Second, if a lawyer, or a party managing 
his own case, used slanderous words the oceasion would protect, unless 
it was shown that the party went out of the way, and made usc of the 
occasion as a mere pretext for his malice. Third, if a master in giving 
the character of a servant, or a parent in warning his son as to Ins 
associates, or a member of the church, as the defendant was, according 
to the discipline of the church, acting as the aceuser or a witness against 
another member as the plaintiff was, used slanderous words, the 
oceasion would protect, provided it appeared that he beheved the (467) 
words he used were true, although in pomt of fact they should not 
be truc, and it did not appear that he was acting from malhee. As to the 
words proven by the witness, Joyner, the same prineiple would apply, 
for a person is equally protected in taking the preliminary steps to 
bring on the trial, as while conducting the trial, provided he is acting 
honestly in the discharge of what he considers a duty. As to the words 
sworn to by Woodall and Crowder, if the jury were satisfied that the 
words were spoken, and that under the circumstances they amounted 
to a charge of perjury in swearing before the magistrate, that the plaim- 
tiff had sold and delivered to defendant two sacks of salt, when, im 
truth, the salt was not sold and delivered, and the defendant did not 
owe for the same, then the plaintiff was entitled to a verdict, unless the 
defendant las made out his justification. 

It had been insisted in the argument that the justification was sus- 
tained on these grounds: 1. That the date of the account was De- 
cember 24, 1836, instead of December, 1835. As to thus, the pleadings 
did not put the date in issue. Nor was the date made material by the 
evidence. So that this ground would not avail. Had the date been put 
in issue, or been material, as for instance, if December, 1835, would 
have been too late to admit proof under the book debt law, or if the 
date would have affected the iterest, or 1f the date in December, 1836, 
would have excluded the presumption that it had been settled, which 
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presumption would have arisen if dated in December, 1835, or the 
date been shown to be material in any way, it would have been different. 
That the oath was false in saying that plaimtiff had no wav of proy- 
ing his account except by his own oath. As to this, the pleadings did 
not put it on issue. The charge sct forth in the declaration was per- 
jury as to the sale and delivery of the salt. The plea alleged perjury, in 
saving that defendant owed for the salt, whereas the salt was not sold 
and delivered, and of course the leroidaat did not owe for it. TLad the 
plea alleged perjury in that part of the oath in reference to the inability 
to prove the delivery in any other way, it would have been an- 
(468) swered, first, that 1t was not responsive to the charge—second, 
that although material to the proof under the book ae ‘bt law, yet 
it was not willfully and corruptly false, so as to amount to perjury, as 
it was not shown that the plaintiff had a motive although he kuew at 
the time that he could have proven the delivery by his son, to swear 
that the salt was not paid tor; so that this ground would not avail— 
third, that the defendant did not owe for the salt, as it was not sold and 
delivered. As to this, if the evidence satisfied the jury, that if was trne 
in point of fact, then the justification would be made out. The jury 
found in favor of the plaintiff. There was a motion for a new trial, 
which was refused, and judgment beig rendered for the plaintiff, the 
defendant appealed. 


Badger and W. H. Haywood for plaintiff. 
John Hl, Bryan, McRae, and G. W. Haywood for defendant. 


tvrrixn, C. J. Whether the challenges of the jurors for cause were 
improperly overruled or uot, is not material in the present state of the 
ease. For the detendant had a trial by a jury, which he accepted as 
liable to uo objection, without challenging peremptorily, or wishing to 
challenge more than four, the aber ie. may legally challenge, with- 
out showing any cause, The defendant then: could have sustaied no 
a by the disallowing of lis challenges; and upon the principle of 
 Arth ur, 15 N. C., 217, it is not ground for a venire de novo 

The deceing: ot the religious society was properly ruled out. It was 
right to receive evidence that according to the discipline of the society, 
the plaintiff was called to answer before the ecclesiastical tribunal, to 
which, as a membcr of the society, he was amenable, because it ex- 
plained the occasion upon which the defendant made the direct charges 
of perjury on the oe in swearing that the defendant owed him 
for two sacks of salt, sold and delivered to him; whereas the plaintiff 
had never sold and deliv ered him any salt. It is well settled, that charg- 
ing a person buna fide with a crime on such an oceasion is one of 

(469) those privileged communieations, for which the speaker is not 
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respousible. But the proceeding is no further evidence thai as it shows, 
that the defendant was called on, in the discharge of a duty to the so- 
ciety, to make his statement upon that occasion, and therefore, ought 
not to be responsible for it in damage to the party, more than if he had 
made it in a court of justice. But the decision to which the society came, 
is not relevant to establish the plaintiff's guilt of the erime imputed, 
nor the motive of the defendant in making the same charge at a different 
time, and under cireumstances which did uot render it a privileged com- 
munication, 

The court is also of opinion that the testimouy of ALr. Taywood was 
properly received. The conversation between the witness and the plaiu- 
tiff and his son, Barnes, was competent, as proving the fact of the agency 
thereby created for the son, on behalf of his father, 10 deliver the salt 
to the defendant. It is true, the son states, that the father afterwards 
remained until he, the son, lad delivered the salt in his presence. But 
still, it is material to the disputed allegation of the plaintiff, that he 
sold and delivered the salt to the defendant, to show that he directed his 
son, is his agent, aud then im pos ssession of the salt to go with it to the 
defendant’s house and deliver it to him. It was likewise competent, as 
tending to sustain the credit of Barnes Wlitaker, inasinnch as the wit- 
ness, Haywood, proved the statement of the other witness to be true, as 
far as any of the circumstances came within his knowledge. It created 
some presumption that the other circumstanees, not known to Haywood, 
and which he had no opportunity of knowing, but deposed to by Whit- 
aker, were also true. The relation in which the witness, Barnes Whit- 
aker, stood to the parties to this swit, and especially to the transaction 
out of which the controversy arose, namely, the alleged sale and delivery 
of the salt, in which, by his own account, he was a participator, so far 
exposed lim to suspicion and discreditable observations, as to render it 
proper in the court to admit evidence in support of his credit of this 
kind. Sr. Twitty, 9 N. C., 449. The whole cause depended on 
the veracity of that wimess, for he directly proved the truth (470) 
of the oath of the plaintiff, in which it is alleged he committed the 
perjury. The defendant attempted to discredit him by the negative 
testimony of Spencer and Beasly. In reply to that, the evidence given 
by Haywood and Crowder was cogent to the pots, both that Whitaker 
had intended to swear to the truth, aud that he had sworn to it. 

It is next objected, that the court erred by instructing the jury that 
the words proved by Woodall and Crowder were actionable, as they do 
not in themselves import a charge of perjury, and the intent ought to 
have been left to the jury. That is precisely what his Ilonor did. His 
langtiage is, that, “if the jurv were satisfied that the words proved by 
those two witnesses were spoken, aid that, under the circumstances, they 
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amounted to a charge of perjury, in swearing that the plaintiff had 
sold and delivered to the defendant two sacks of salt, then the plaintiff 
would be entitled to a verdict, unless the defendant had made out his 
justification.” It is clear, that, what was meant was, that if the jury 
was satisfied, under the circumstances, that those words, “amounted to,” 
that is, were intended to convey or express, a charge of perjury, as laid 
in the declaration, then they should find for the defendant. There is 
nothing, therefore, in that objection. 

But it is further insisted, that the jury ought to have been at liberty 
to consider whether the plaintiff was not guilty of perjury in those parts 
of his oath in which he stated or is supposed to have stated that he de- 
hvered the salt in December, 1856, and that he could not prove the de- 
livery, except by his own ante —avhereas the delivery was in December, 
1835, and he could have proved the delivery by his own son, Barnes; 
and, therefore, that there was error in confining the jury to the particu- 
lar nnputation of perjury of which complaint is made in the declaration. 
We think the position entirely untenable. The declaration lays the 

speaking of certain words, whereby as it alleges, the defendant 
(471) meant to impute to the plaintiff the perpetration of perjury in 

this, that the plaintiff had sworn that he sold and delivered to 
the defendant two sacks of salt, which he never did sell or deliver. To 
that declaration the defendant pleaded not guilty; and the jury have 
found that he did speak the words, and with the intent stated in the 
declaration. The defendant also pleaded justification, and therein sets 
forth the oath of the plaintiff to have been, “that the matter in dispute 
was a book account, and that the said David Carter was indebted to 
hint the sum of $14.20, and further, that he had no other means to prove 
the delivery of the two sacks of sult but by his own oath, aud that the 
two sacks of salt were by him delivered to the said David Carter, and 
charged to bim at the price of 88.” Then the plea proceeds to negative 
the vath aud assign the perjury in these words: “Whereas, in truth and 
in fact the said David C arter, at the time, ete.. was not indebted to him, 
the said Samuel Whitaker, in the sum of $8 for two sacks of salt, or for 
any other goods, wares or eee rane sold and delivered by the said 
Samucl to the said David. And whereas. in truth and in fact, the said 
David was not then indebted to said Samuel in any sum whatsoever, on 
ay account whatsoever, and the said Samuel did thereby, upou his said 
oath. commut, ete.” This plea then assigns the perjury in the very point 
in which the declaration states the defendant meant to charge it by the 
words spoken by him. Indeed, as a justification, the plea could not have 
been otherwise pleaded, for it would have been no answer to the deelara- 
tion, since one false charge cannot be justified by proving the plaintiff to 
have been guilty of another crime. Tt is. therefore, admitted at the bar, 
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that the defendant could not, under his plea of justification, have offered 
evidence, that in another part of this oath the plaintiff committed a 
perjury, not assigned in the plea; and therefore the jury could know 
nothing of such supposed perjury. But it was said, that under the 
general issue, all the words spoken bv the defendant must go to the 
jury, and if they should believe that any of them were true, it 
would rebut the inference of malice in the speaking of the words, (472) 
and the jury might find for the defendant. It would be most 
sineular, if that were so. In the first place, it does not appear in this 
ease that the defendant ever eharged in the conversations stated by 
the witness, that the plaintiff had committed perjury in saying that the 
delivery was in 1836, or that he could not prove it, but by his own oath 
or in any other respect than in swearing that he had sold him the two 
sacks of salt when he did not sell him anv. What right then, could the 
defendant have to insist that the plamtiff was guilty of a crime, which 
the defendant had not imputed to him, and thereupon claim to be ac- 
quitted of speaking words, which he admits he did speak, and which he 
also admits were false? 

But if the defendant had charged the plaimtitf with a perjury in 
each of the three particulars, still his Honor’s opinion would be per- 
fectly correct in reference to the question on which it was given. The 
question was this; whether the plaintiff’s action would or would not 
be barred by proof that the defendant had charged the three perjuries 
on the plaintiff, and that, as to two of them the charge was truc, though 
the defendant had been unable to prove the particular one, which the 
plaintiff had declared on? The counsel for the defendant insisted in this 
court, that m such a case the defendant was entitled to a verdict; and 
lus Honor held the contrary; properly we think. 

We admit, that a defendant in an action for slander or libel, has a 
right to require that all he said or wrote should go to the jury, that thev 
mav judge of motives, and under all the circumstances assess the proper 
amount of damages. If the defendant has made divers charges against 
the plaintiff m the same conversation or publication, and the plaintiff 
sues for one of them, the other party may call for the context. Ie does 
it, necessarily, at a risk, for the jury may think he does it to blacken the 
plaintiff’s character then without responsibilty, and therefore may in- 
crease the damages. On the other hand, it is certainly a fair topic of 
argument to the jury upon the question of damages, that the 
plaintiff, by picking aud culling among the charges, has been (473) 
able to get one which the defendant is unable to sustain, and that 
he relies on that alone, and by the admission of the others has not af- 
forded the defendant the opportunity of justifying them on the record 
and proving them, although, perhaps, such omitted charges may be the 
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inost serious of those made, or as grave as that declared on. Such ani- 
inadversions might be very just in reference to the damages, since one 
who sues for his character, ought so to bring his action as fairly to put 
it in issue and give the person who has spoken against it a full oppor- 
tunity of justifving all or any part of what he said. And, no doubt, if 
this defendant had charged on the plaintiff any perjury but that set 
forth in the declaration, the most would have been made of it on the 
trial before the jurv; and his Honor would, of course have lett that 
conversation to ia jury, as exclusively within their province. But that 
was not the ease on the trial of the present cause. On the contrary, 
the defendant insisted that the plaimtitf was not entitled to recover at 
all, although the. jury should find the speaking of the words laid in the 
declaration, and that they were not true; a proposition, whieh can never 
be admitted, while the pleadings of the parties are to have any effect 
in fixing the points on which the cause is to be decided, or in regulating 
the evidence to be given on the trial. We think, therefore, that there 
was no error committed on the trial, and that there cannot be a renire 
de novo. 

There has also been made in this court a motion in arrest of judgment, 
for the insufficiency of the declaration. After stating the plaintiff's 
good character, and that before the committing of the grievous, ete., a 
certain plait had been depending, brought by warrant before a justice 
of the peace iu. ete., wherein the said David was the plaintiff and the 
said Samuel was the defendant, and which plaint so brought by warrant 
had been lately tried before, ete., and on said trial the said Samuel had 
claimed as a set-off against the demand, ete., the price of certain articles 
stated in an account in writing, then produced by the said Samuel, and 

amongst them two sacks of salt as sold and delivered by the said 
(474) Samuel to the said David; the declaration then proceeds as fol- 

lows: “And whereas, the said Samuel, on the said trial betore 
the said justice ot the peace, was sworn and did take his corporal oath 
before the said justice, and was on his said oath then eramined on the 
said trial betore the said justice, to prove among other things, the sale 
and delivery of the said two sacks of salt by the said Samuel to the said 
David, according to the, prorisions of the statute in such case made and 
provided, entitled “An act ascertatning the mode of proving debts, ete.” 
The declaration then proceeds to state that the defendant, well know- 
ing the premises, and intending, etc., in a certain discourse, etc., “falsely 
and maliciously spoke and published of and concerning the said plaint 
by warrant, and of and concerning the examination of ae said Samuel 
on his said oath on the said trial, to prove the sale and delivery of the 
said two sacks as aforesaid, then falsely, ete.” The objection is, that the 
declaration does not 1m express terms aver that on the trial the plaintiff, 
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after being sworn, “was examined and gave his evidence as a witness, that 
etc.” Upon looking into the precedents, we perceive that, where there 
was a trial before a jury it is usual to state, that on the trial the plain- 
tiff was sworn and was examined on oath, and gave his evidence as a 
witness. 2 Chitty PL, 621, 687. But the declarations do not set forth 
what the evidence of the plaintiff was on the trial, or to what particular 
matter he was examined, but only in general terms that he was examined 
and gave his evidence. We think to that extent, this declaration must 
be understood to have the same meaning. To an ordinary reader it 
would convey the meaning that the plaintiff had prored upou the trial 
the sale and delivery of the salt; though it 1s not express to that purpose, 
nor, perhaps, can it necéssarily be inferred, as the words are, that the 
plaintiff was examined on the trial to prove such sale and delivery. But 
as was just observed, the precedents do not state what the plaintiff did 
prove or say on his examination, but only that he gave his evidence on 
the trial. Now, we think that no one ean read this declaration, 
without understanding that at the least the plaintiff gave evi- (475) 
dence on the trial of the warrant, and that if he did not proye the 

sale and delivery of the salt vet he was examined as a witness and gave 
his evidence touching the same. «At all events, it must have been proved, 
that the plaimtiff did give evidence on the trial of the warrant, else the 
jury could not have given the verdict they did, and we see upon the 
‘ase that, in fact, it was so proved; and therefore, after verdict, the 
fault, if it be one, is helped, and the judgment is not to be stayed for 
the omission of a more precise averment. Rev. St., ¢. 3, s. 5. 

Per Curram. No error. 


Cited: Smith v. Smith, 30 N. C., 82; [Hodges v. Wilson, 165 N. C., 
327. 


EZEKIEL HUNN err anu. v. WILLIAM McKBE. 

1. In an action against a person charging him as a partner, it is competent 
for him, in exoneration of himself. to introduce the original articles of 
coparthnership of the firm of which he is alleged to have been a member. 

2. In an action against one, charging him to be a partner in a particular 
firm. it is competent for him to introduce. as a witness in his behalf, a 
person who was an acknowledged member of that firm, unless it be 
admitted by the pleadings, or sworn by the witness on his reir dire. that 
the defendant was also a member. 


AprEaL from /attle, J., at Spring Term, 1844, Lincoxy. 

Assumpsit upon a promissory note, of which the following 1s a copy: 
“£936.99. Philadelphia, 29 August, 1838. Fight months after date, 
we promise to pay to the order of Hunn and Remington, nine hundred 
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(476) and thirty-six dollars 99-100, value received, payable at the Com- 
merclal Bank, at Columbia, S.C. MeKee, Young & Co.” 
The plaintiff proved on the trial that McKee, Young & Co, were do- 
ing business as merchants in Memphis, Teunessee, and that the note 
wis giver by Young for the company. Thev also proved that Young 
and Isaac und Lawson Melee, brothers of the defendant, were the os- 
tensible partners, and thev alleged that the defendant was also a part- 
ner, and that upon the dissolution of the concern he had taken a portion 
of its effects and brouelit them to this State where he yesided. Ifo the 
purpose of proving these allegations, they introduced the deposition of 
one Dickson, who stated, that upon the failure of the company, the de- 
fendant went to Memphis, and was soon after compelled to leave that 
place, in consequence of a writ being sued out against him, to charge 
hun as a partner, or for intermeddling in the affairs of the concern, 
This deposition also stated that Lawson and Jsaac Meee and Young 
were considered the persons composing the firm. The plamtiffs then im- 
troduced a witness who testified that on a certain occasion a few months 
before the date of the note, the defendant was at lis store in Lincolnton, 
when the witness remarked to him that he understood lis brothers were 
doing a fine business in Linecoluton, to which the defendant assented, and 
suid he was concerned with them. They then introduced another wit- 
ness who stated that the detendant was engaged im trading for clocks 
and in the course of-it, often went to Columbia in South Carolina iit 
the thne when the note was given, The defendant dened that he was a 
partner, or had interfered in any way with the erfects of the concern. 
He read the deposition of a voung man that was a clerk in the store of 
Melee, Young & Co., wlich stated that the members of the partnership 
were Isaac Melee, Lawson MeKee and Af. Young, and that he knew 
of no other person that was a partner with them. The witness also 
proved the execution of the articles of copartnership between Tsaac and 
Lawson MehKee and Young, dated at Memphis, 31 April, 1837. The 
reading of this instrument was objected to by the plaintiffs, but 
(477) permitted by the court. The defendant then offered the de- 
positions of the said fsaae and Lawson Melee, to show that he 
Was nota partner, This was objected to by the plaintiits, on the ground 
that they were competent Trom interest: but the court was of opinion 
that the testimony offered was against the interest of the witnesses, and 
permitted the depositions to be read, 
The jury found a verdiet for the defendant. and from the judginent 
rendered thereon the plaintiffs appealed to the Supreme Court. 


Osharne for plarntitts. 
Aflevander for defendant. 
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Nasu, J. This is an action of ussrmepsié on a promissory note, given 
by McKee, Young & Co. to the plaintiffs, aud payable at the Commer- 
cial Bank, Columbia, South Carolina. The plaintiffs seck to subject 
the defendant to their recovery, upon the ground that he was a secret 
partner. In order to show this to be the fact, they proved by the de- 
position of a witness ving at Memplus, in Tennessee, where the firm 
of MeKee, Young & Co. carried on business, that at the time the firm 
failed, the defendaut came there and left in consequence of a writ: hav- 
ing issued against lita as a partner of the firm, but the same witness 
stated, that im Memphis the firm was considered as being composed of 
Lawson and Isaac MeKee and Young. It was further proved by 
the plaintiffs that the defendant, upon being told at Lineoln- (478) 
ton, 1p this State, that his brothers were driving a good business, 
assented and suid he was coneerned with them. On the part of the de- 
fendant, to repel the charge of betne a partner, if was proved by thie 
clerk in the stove of the firm of MeKec, Young & Co., that the members 
of that firm were Lawson and fsaae MehKee, and Mr. Young, and that 
he never had heard of any other person being a partner. The defendant 
then offered the articles of copartnership between tis two brothers and 
Young, which were objected to by the plamtiffs, but recerved by the 
eourt, and from them it appeared the only members, when the firm was 
oniginally formed, were the brothers Lawson and Isaac Melee, and 
Mr. Young. Ue then offered the depositions of lis brothers, [saace and 
Lawson, to prove he never had a partuer. The reception of this testi- 
mony was also objected to by the plamnttts, but the objection was over- 
ruled, and the testimony given to the jury, 

The only objection on the part of the planitiff, made in the court 
below, and which is now before us, is as to the reception of the evidence 
objected to. We see no error committed by the judge in either particu- 
lar. We are at a loss to understand what objection there can be, to the 
reception of the articles of copartuership im evidence. The plaintiffs 
were seeking to charge the defendant as a copartner, aud he certainly was 
at liberty to negative the charge, aud how could he do it more effectually 
than by showme who were the partuers; and what better evidence could 
he produce than the articles themselves, under which the partners went 
into and transacted business? Its reception did not preclude the plain- 
titfs from showing, 1f they could, that the defendant was a dormant part- 
ner, or had become a partner afterwards, and before the contraet was 
made, upon which they sought to charge him. It eertainly was admis- 
sible as evidence. Neither can we perceive any error in the judge in 
admitting the testimony of Lawson and Isaac Melkee, to prove that the 
defendant was net a partner. We have carefully examined the cases 
to which our attention bas been drawn in the course of the argument 
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(479) here. The principle we extract from them is, that, in order to 
deprive a defendant of a witness, upon the ground of his being 
a partner, a partnership must be satisfactorily proved or admitted. Thus. 
in Colver on Partnership, 460. to which we were referred, it is stated, 
ia action ee contract against one or more partners, a copartner can- 
not be admitted as a witness for the defendant. .And he refers to } oung 
 Barmer, 1 Esp., 1038. In that case the defendant pleaded an abate- 
ment that he was joint owner with others of the ship, upon which the 
work was donc, and to support lis plea offered to call the person he al- 
leged was co-partner. Lord Keuyvon rejected the testimony. The de- 
fendant, by lus plea, admitted that the witness was a copartner. In 
Bit rv. Hood. 1 Esp., 20, the defendant alleged that the busimess, in the 
course of whieh the goods had been purchased, was carried on by his 
mother, and that he was a mai servant, and offered to prove it by her. 
Adair, of counsel, objected that she was a partner, and therefore in- 
competent, “at all events some witness should be called to show she was 
not a partner.” The Court, Evre, Chief Justice, overruled the objec- 
tion, that as the plaintiff had chosen to proceed against the defendant 
alone, he should not be permitted, by mere suggestion, to deprive the 
defendant of the benefit of her testimony. And so of the other cases, 
In this case the defendant did prove by the clerk and by the articles of 
agreement that he was not a partuer of the firm of MeKee, Young & 
Co. The plaintiff had, to be sure, produced some evidence that he was; 
testimony going somewhat bevond a mere suggestion. The question was 
to the court, as to the admissibility of the testimony of the two MeKees 
—how could the judge say the defendant was a partner with them? It 
would have been an assumption ot the functions of the jury. All he 
could do was to admit the testimony and let the jury decide, as to its 
weight and credibility. When the plaintiff, therefore, in an action, 
Wishes to object to the testimony of the witness, as being a partner with 
the detendant, he should ask the witness on his cotr dive, whether 
(450) he is nota partner. Jf he admit it he will, of course, be rejected; 
if he deny it, it will be competent to the plaintifi to examine 
other witnesses to prove the fact, and it will then be a question for the 
jury, and not for the court, whether the partnership does or does not 
exist. Of course we are now alluding to cases, where the partnership 
is not admitted by the pleadings, or by the defendant in some other way. 
Colver, 468, and the cases cited. We are of opinion that there is no 
erroy in the reception of the testimony in the Superior Court, and that. 
judgment of the court is athrmed with costs. | 
Pir Curiam. No error, 
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ISAAC WAGGONER and WIFE vy. HENRY MILLER. 


A. Was the illegitimate child of B. B.: her mother died before her B.’s father 
(.; A. is entitled to no part of the estate of C. 


AppEAL from an iiterlocutory order of Battle, J., at Spring Term, 
1844, of Rowan. 

The facts as exlibited by the pleadings and proofs are these, to wit: 
The petition was filed by the petitioner, Isaac, and his wife, Betsy, 
claiming certain sums received, or which ought to have been received, 
by the defendant as the guardian of the said Betsy Waggoner. The 
petition sets forth that Betsy Brown, the mother of the petitioner, Betsy 
Waggoner, died in the year 1818, leaving her an only child, and entitled 
to receive ler personal property; that Isaac Tubelin administered upon 
the estate of the said Betsy Brown, and that the defendant was appointed 
the guardian of the petitioner, Betsy Waggoner; that the said adminis- 
trator paid to the defendant, as her guardian, in 1820, the sum of 
£34.95, the amount then coming to the said petitioner from the (481) 
estate of her said mother. The petition further sets forth that 
Michael Brown, the father of the said Betsy Brown, died in 1820, and 
that Isaac Ribelin administered upon his estate and paid to the defend- 
aut, as guardian of the petitioner Betsy, the further sum of 427 in 1822; 
that the plaintiffs intermarried in 1832, and that soon thereafter the 
defendant paid over to the plaintiff Isaac Waggoner the sum of $74.10, 
the amount of the first money received by him as guardian of his wife, 
with the legal imterest thereon, but refused to pay the second sum of 
827, which it is alleged he had received or was in duty bound to receive 
of the said administrator, and pravs an account, ete. 

The answer admits that, as guardian of the etitioner Betsy Wag- 
goner, he did receive from [saae Ribelin, as cance of Betsy 
Brown, her mother, the sum set forth in the petition, and that he did, 
in 1832, finally settle with and pay over to the plaintiff Isaac the whole 
of the said sum, with the iterest thereon. 

The defendant positively denies ever having received from the said 
Tsaae Ribelin, as administrator of Michael Brown, any money whatever 
for his said ward Betsy. He avers that his said ward is not entitled in 
law to any eae, of the estate of the said Michael Brown, as she was 
an illegitimate child of Betsy Brown, who died before Michael Brown. 

It was admitted that Betsy Waggoner, the plaintiff, was an illegiti- 
mate child of the Betsy Brown mentioned, and there was some proof, as 
commented on by the court, as to the sums paid by Isaae Lobelin to the 
defendant as guardian of the plaintiff Betsy. The cause was set for 
hearing, and the court below made the following interlocutory decree, 
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On argument on petition, answer, and proofs, it 1s decreed that the 
defendant account. From which interloeutory decree the defendant 
praved an appeal to the Supreme Court. which was granted. 


(482) Vo counsel for plaintiffs, 
Boyden for defendant, 


Nasi. J. The first sum, it is admitted by the plaintiffs, lias been 
fully accounted for. The plaintiffs do not aver that the second sum 
ever was received by the defendant; that the allegations is, he either 
received it or ought so to have done. The defendant positively dentes 
he ever did receive it. To support their allegation, the plaintiffs intro- 
duced the testimony of Isaac Ribelin, the administrator of Michael 
Brown. Ile swears that he did pay over to the defendant the two sev- 
eral sums set forth in the petition. The testimony of this witness is so 
contused aud comes in so questionable a character that we cannot place 
such confidence in it as to make it the foundation of any decree. He 
asserts in one part of lis deposition that the receipt bears date when 
elveu, vet its date is m Isis, the vear of the death of Betsy Brown; 
again, he states that he kept all the papers relative to the estate of Betsy 
Brown together in the same place, vet he produces the first receipt and 
cam give no account of the secoud; so he savs again that Jacob Fisher 
made his settlement, and he delivered to him all the papers concerning 
the estate, and has never seen them since, and vet when called on pro- 
duces the first receipt. He is withal imterested in fixing the payment 
on the defendant, ws he thereby avoids, as he may suppose, responsibility 
to the distributees of Michael Brown. But if there were no cireum- 
stances shaking the confidence we might repose in the testimony of 
Ribehn, still we could not decree an account against the defendant upon 
it, for it is not so supported by the other testimony as to outweigh the 
positive denial of the defendant. 

The witness Kluts states that when he, as the agent of the plaintiff 
Waggoner, demanded this money, the defendant denied he owed him 
anything, and upon being told that Ribelin would prove the payment, 
he observed, if Waggoner had begun at the root of the tree instead of 

the top, he would have got his money long since, referring very 
(483) manitestly to Ribelin’s habihty to pay the money. The testi- 
mony of Danicl Waggoner proves nothing. 

We are of opinion, therefore, that the plaintiffs have failed to prove 
that the defendant ever received the second sum of $27, and that he has 
fully accounted with and paid over to the plaintiffs all the money he 
had received on vecount of his ward, Betsy Waggoner. 
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As to the second ground upon which the plaintiffs seek to charge the 
defendant, we do not think the defendant lable to the demand. In the 
petition it is stated that Betsey Brown, the mother of the plaintiff Betsev 
Waggoner, died in 1818, two vears before the father, Michael Brown, 
and it is admitted that Betsey Waggoner was ber illegitimate ehild. 
Betsey Brown, at the time of her death, was not entitled to any portion 
of her father’s estate, and of course her legitimate child was not. By 
the common law, a bastard, being filius wullius, was entitled to no por- 
tion. of 1ts parents’ property, either real or personal. By see. 4, ch. 64, 
Rev. Stat., it is provided that when a woman shall die intestate, leaving 
children commonly called illegitimate or natural, and no children born 
in lawful wedlock, the personal estate of which she shall die possessed 
shall be divided among such illegitimate children. 

We are elear that Betsey Waggoner was entitled to no portion of 
Michael Brown’s property, and that the defendant has been guilty of no 
negligence in not endeavoring to get that to which Ins ward had no 
claim. 

We are of opinion that his Honor erred in decreeing an aceount. The 
interlocutory judgment is reversed and the petition is dismissed with 
costs. 

Prr Curran. Petition disimissed., 


(AS4) 
THE STATE vy. THOMAS THOMPSON. 


1. The examination of a woman before justices of the peacc, charging a man 
with being the father of her bastard child, need not be signed by her. 


2. When such examination was not signed by the two justices, but the warrant 
issued by them was on the same paper and connected with it: J7eld, that 
this was a sufficient authentification of the examination, though it would 
have been more proper if the examination had heen signed by the woman 
and attested by the justices. 


AppralL from Dick, J... at Spring Term, 1844, of RockingHaM. 
pring ; , 
Proceeding under the bastardy act. The following are the examina- 


tion aud warrant as returned to the county court: 


Norra Carorina—lockingham County. - 

The examination of Feriby Burras, single woman, this day taken be- 
fore us. George W. Garrett and Sampson L. Crver, two justices of the 
peace in and for the said county, on oath, who states on said oath that 
she was delivered of a bastard child on 14th of last month, September, 
and further, on her examination, states one Thomas Thompson of this 
eounty, planter, did beget said child of her body, which said child is 
hikelv to become chargeable to the said county. 


*) hae ia 
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These are, therefore, to command any lawful officer of said county to 
apprehend.the said Thomas Thompson immediately and bring him be- 
fore us, or two other justices of the peace for said county, to be further 
dealt with according to law. 

Given under our hands and seals 6 October, 1843. 

(Signed and sealed by two justices. ) 


For want of a constable, this warrant was directed to a special officer, 
who returned it executed, and the defendant entered into recogni- 
(485) zance for his appearance at the next term of the county court. 
At the county court the defendant appeared and moved for his 
discharge and a dismission of the proceedings against him for want of 
a legal examination of the woman and other irregularities in the pro- 
ceedings. This motion was overruled and the defendant appealed to the 
Supertor Court. In the Superior Court the motion was also overruled, 
and it was ordered that the appeal be dismissed, that a writ of proce- 
dendo issue to the county court to take further proceedings in the ease. 
From this judgment the defendant appealed to the Supreme Court. 


Attorney-General for the State. 
Vo counsel for defendant. 


Dantet, J. The examination of Feriby Burras as to who was the 
father of her bastard child was taken on oath before two justices. She 
did not sign the examination, nor does the act of Assembly require her 
to sign it. Below, on the same paper which contained the examination, 
the two justices wrote the warrant to arrest the defendant, and signed 
and sealed it. The signing of the names of the two justices in the place 
where they did sign sufficiently authenticated the examination of the 
mother of the child, and also the warrant. The proceedings would have 
been more formal if the examination had been signed by the woman and 
attested by the two justices, and then a warrant issued by them on the 
same paper, or on a separate paper, reciting the said affidavit or exami- 
nation of the woman. 

We have examined the whole case and think that the judge did not 
err in refusing to quash the proceedings. 

Per CURIAM. : Affirmed, 


(486) 
JAMES COFFIELD’S EXRS. vy. JOSIAH COLLINS, Garnisner, Ere. 
When money has been received by a trustee under a deed of trust for the pur- 


pose of being divided among several persons, and yet remains in his hands 
for the purpose of distribution pro rate, there not being enough to satisfy 
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all the purposes of the trust. the distributive share to which one of the 
persons will be so entitled is not the subject of attachment at the suit of a 
creditor under our attachment laws, 


Apprar from Pailey, /., at Spring Term, 1844, of Wasirxeton. 

This was a suit by the plaintiffs, who are citizens of North Carolia, 
against Judah & Bloek, merchauts of New York, commenced 2 February, 
1842, by original attachment returnable to the February Term, 1842, 
of W ‘ushington apne Court. 

Josiah Collins. the present defendant, was summoned as a garnishee, 
and at the said term filed lis answer, iv whieh he stated that Hugh W. 
Collins was indebted to the defendants Judah & Block upon a draft on 
account of C. C. Taber for about $960.93, accepted by the said Iugh W. 
Collins, with interest from 24 October, 1840; that some time after mak- 
ing this acceptance, the said Hugh conveved all his real and personal 
estate to George W. Barney and the said garnishee for the purpose of 
having the same appropriated towards the payments of the debts of him, 
the aid Hugh; that there was due on the said acceptance of the said 
Hugh, on 1 December, 1841, for principal and interest, about the sum 
of $1,023.65; that, according to an estimate which the said garnishee 
‘caused to be made of the debts of the said Hugh and of the funds 
that would, when received, be applicable to the payment of those (487) 
debts, the holder or owner of the said acceptance would be entitled 
to reecive STOS.45, being a loss of 22 per cent; that there was not, at 
the filing of the said garmishment, nor at the time of serving the said 
attachment, anv money belonging to the trust aforesaid applicable to 
the said debt; that the money received under the trust had been applied 
to-the payment of eertaim debts mentioned mm the said trust, and for the 
remainder of the sales of the property conveyed by the deed of trust the 
garnishee them held notes or obligations then not due; that a further 
dividend than that arising from the sales already made might be ex- 
pected by the creditors of the said Hugh, but what the amonnt would be 
could not be ascertained until the settlement of his grandfather's estate. 

The said garnishee further stated that he had understood that the 
aforesaid Judah & Block had assigned the above mentioned claim against 
Hugh W. Collins to one Zalma Rehine before the serving of the plain- 
tiff’s attachment, and that the said garnishee was advised, and now in- 
sisted, that masmuch as he held only as trustee, whatever might be m 
or come to his hands of the estate of the said Hugh applicable to the 
elaim of Judah & Block could not be attached. 

At March Term, 1844, of Washington Superior Court, having been 
brought there by appeal from the county court, this cause came on for 
trial, when an issue was submitted to the Jury to try whether the assigu- 
ment from Judah & Block to Zalma Rehine, dated 18 January, 1542, 
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was executed betore the plaintiff’s attachment was served. The jury 
found that the assignment was not executed before the serving of the 
attachment. The counsel for the garnishee admitted that since the 
answer of the warnishee was filed, the said sum of $798.45 had been 
received by the garnishee, but insisted that the same was held by the 
garnishee as trustee and was not subject to attachment; that there 
(488) was no privity of contract between Judah & Block and the gar- 
nishee Collins, and that as ihe former could not maintain an 
action at law against the latter, the said sum was not subject to the 
attachment. 
His Honor was of opinion that the said Josiah Collins was liable as 
garnishee, and pronounced judgment of condemnation accordingly. 
From this judgment the garnishee appealed to the Supreme Court. 


Heath for plaintiff. 
Badger for defendant. 


Nasu, J. The defendants in this case ure citizens of and resident 
within the State of New York, and the plaintiffs, under the aet of the 
General Assembly. commenced their action by an attachment. The at- 
tachmeut served was upon Josiah Collins, and he summoned as a gar- 
nishee. Tn lis garnishment, he states that Hugh W. Collins, becoming 
indebted to the defendants in this action, conv ae to lim ind another 
person all of his property m trust to pay this debt, together with others ; 
that after paving the other debts mentioned in the trust from the pro- 
cecds of the property so conveyed, there remained in his hands $798 
hable to the claim: of the defeudants, which sum was insufhicient for its 

discharge. The garnishment then submits the question to the 
(490) court, whether the money im his hands is hable to the process of 

attachmeut. His Ilonor who tried the cause, being of opinion 
that 1t was, gave judgiment against the garnishee, condemning the money 
in lis hands to the use of the plaintiff, from which judgment the gar- 
nishee appealed to this Court. 

We think the opinion is erroneous, and that the money in the hands 
of Mr. Collins is not liable to the plaintiff's claim in the wi ay in which 
he seeks to subject it. 

The ee of the attachinent law, in describing the interests of a 
debtor liable to its operation, is very comprehensive. It authorizes the 
issuing the process “ugainst the estate of the debtor wherever the same 
may be found, or in the hands of any person or persons indebted to or 
having any of the effects of the defendant.” Rey. Stat., ch. 6, sec. 1. In 
poluting out the oath of a garnishee, it directs that lie shall upon oath 
state “what he is indebted to the defendant, and what effects of the de- 
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fendant he hath or had in dis lands at the time of serving the attach- 
ment” (section 6). It then sets forth the judement to be pronenuneed 
by the court against the garnishee when, from his garnishment, anv 
judgment can be pronounced against him. “Tt shall be lawful, upon his 
appearance and exanunation, to enter up judgment and award execution 
against any such garnishee for all sums of money dne to the defendant 
fon him and for all effeets and estate ot any kind be longing ta the de- 
fendant in his possession or custody. 

This language, upon its face, is comprehensive enough to embrace 
every species of property which the garnishee may have in - posses- 
sion or custody belonging to the defendant in the action and all moneys 
which he may owe him, regardless of the cliaracter in which he may hold 
the one or owe the other. 

In the construction of statutes, it has become an estabhshed maxim, 
qui heret in litera heret in cortice, and the courts, mm carryimg this stat- 
ute Into execution, tound it necessary to depart from its letter. This 
Was necessary in order to give effierney to the legislative will, which eon- 
sists more in the substance of their enactment than in the mere words in 
which if is clothed, aud also to preserve the svnunetry of the how, 

The first decision on this braueh of the aet of which we have any (491) 
report in -l/sfon vr. Clay. 3 ON. CL, 172. The Court then decided 

that money paid into the hands of a clerk on an execution was not the 
subject of an attachment against the plaintiff in the execntion. 

Taylor, J., im delivering the opA08n of the Court, said: “It has been 
several times deeided that monev im the hands of a sheritf cannot be 
attached. Those decisions are analogous to the present. They were 
made on the ground that judgments of courts of ec should - effect- 
ual.’ The same principle was decided in Orerton v. Till, 5 N. C., 47, 
and in the late ease of Zlunt +. Stephens, 25 N. C., 365. 

In the first case cited (.tlston vr. Clay) the Court considered it as 
settled law, at that time, that money in the hands of a sheriff, received 
by virtue of his office, cannot be attached, 

In Orr v. McBryde, + N. C., 236, they affirin the doctrine, “because, 
say the Court, it would interfere with the rights of others, embarrass, 
and sometimes render ineffectual the process of the Court and produce 
endless litigation.” In this latter case, however, they decide that ‘fa sver- 
plus of money remaining in his hands is lable to attachment, because 
it is not in his hands rirtute officer.’ The precept commanded him to 
raise a particular sum and return that to court; all over that amount, 
whether taken from the defendant in the execution or received on the 
sale of property, belongs to the defendant, and is held by the sheriff for 
his use, and might have been immediately demanded of him and its pay- 
ment enforced, and consequently any creditor of the defendant entitled 
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to the benefit of the attachment law might subject it to his claim. In 
Elliott +. Newby, 9 N.C., 22, it was held by the Court that the interest 
which the next of kin had in negroes, in the hands of the administrator, 
was not hable, under the attachment law, to the claims of a ereditor. 
The reason assigned is because a court of law is incompetent to take an 

account of the assets, to order a payment on terms, to have all the 
(492) parties interested in the fund before the court, for the safety of 

the administrator. The first time that the question came before 
the courts, so far as deeds of trust were affected, was in Peace vr. Johns, 
TN. C., 256. Tu this case the Court decided, as in Orr v. WeRryde. 
that a surplus remaining in the hands of a trustee after the payment of 
the debts secured by the deed of trust was monev due to the cestur que 
trust, for whieh he could maintain an action of mndebitatus assumpsit, 
and was therefore lable under the attachment law to the claim of a 
creditor of his; and they say further, “It seems to be a better criterion, 
whether property be hable to attachment to ascertain what would be the 
rights of the defendant in the attachment against the garnishee than to 
inquire whether the property would be lable to execution against the 
defendant.” 

Gillis vr. McKay, 15 N. C., 172, is we think, 10 principle, decisive of 
this. It decides the general question, that when a trustee holds slaves to 
divide amoung several persons, at diffcreut times, the interest of a cestui 
que trust cannot be attached m the hands of the trustee. It became nec- 
essary for the Court to decide whether under the act of the General .As- 
seinbly subjecting equitable interests to execution, ch, 830, Rey. Code, 
(Rey. Stat., ch. 45 s. 4,) the case before them came within its operation. 
They decide that it did not, because the trust was created, not alone for 
the benefit of the defendants im the attachment, Judah & Block, but for 
others no way concerned with them. It 1s not, in the language of the 
Clnef Justice, a pure trust, on which alone the act operated. In the 
language of the Court in A/frott +. Newby, the better criterion to decide 
whether im such case, as the present, the property sold by the trustee is 
subject to attachment, Is to enquire what would be the rights of the de- 
fendants im the attachment. Apply that rule to this case; could Judah 

& Block have maintaimed an action at law to recover the sum now 
(493) sought to be recovered by the plaintiffs in this action? Verv 

clearly they could not; their only redress would have been in a 
court of equity, where all persons interested in the fund would have 
been before the court, and the interests of all parties properly protected. 
The garnishinent discloses that the available funds in the hands of the 
garnishee are uot suticient to liquidate the demands secured by the trust, 
but that they had to abate pro rata, and that other funds miglit still 
come into his hands, belonging to the cestu/s gue trust, from the estate 
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of a grandfather. AJ] these facts present questions which could be set- 
tled properly only in a court of equity. Nor do we conceive that it 
would have made any difference in this case, 1f the other debts secured 
by the trust had been fully discharged, and the whole of the money now 
in the hands of the garnishee was applieable solely to the debt of Judah 
& Block. To recover it they would have been compelled to go into a 
court of equity. 

From the prineitples established by the cases which have been reviewed, 
we are of opinion that the monev in the hands of the trustee, Josiah 
Collins, was not Hable to the attachment of the plaintiffs, and that the 
interlocutory judgment in this cause 1s erroneous. 

Per Crema. Reversed. 


Cited: cludersan «. Dough, 382 N.C., 29%. 


(+94) 
JOHN D, SALTER er an. v. JOHN BRYAN. 


Our act of Assembly of 1840. ch. 62. enacting “that no will in writing. made 
after + July. 1841. whereby personal property is bequeathed, shall be 
sufficient to convey or give the same, unless such will be executed with 
the same formalities as are required in the execution of wills of real 
estate.” ete. does hot apply to wills of personal property signed and pub- 
lished before 4 July. 1841, though the testator may not have died until 
after that period. 


APPEAL froin Vash, J.. at Spring Term, 18+4, of BLanen, 

Devisarit rel non, as to the will of William Salter, dee’d. The instru- 
ment, purporting to be a will, was dated 6 July, 1888, when it was 
signed and published by the testator aud attested by one witness. The 
testator died in the fall of 1545, 

The jury, under the charge of the court, found it to be a good will 
tor personal estate, and the defendant appealed to the Supreme Court, 
on the ground of misdirection by the court. 


Winslow and D. Reid for plaintitts. 
Strange for defendant. 


Danrev, J. The Legislature, in its session of 1840-41, passed an act 
that no will in writing, made after + July, 1841, whereby personal es- 
tate is bequeathed, shall be suthcient to convey or give the same, unless 
such will be executed with the same formalities, as are required in the 
execution of wills of real estate. Wilham Salter had published 
the paper-writing. offered in evidence by the plaintiffs, as his (495) 
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will on 6 Jniv, 1838. and he died in the fall of 1848. The said paper- 
writing has all the formelties of a will to pass land, except that it is 
subseribed only by one witness. It is true that a will to be good must 
be made according to the form prescribed by the Jaw at the time of the 
death of the testaror, and not from those at the time of its execution. 
And the cause of Bleceh’s will, cited by the defendant’s counsel, (4 Afe- 
Cord, 39,) is an authority for this position. There it appears, that El- 
coek made his will of personal property in 1823, which was attested by 
only two witnesses, according to the provisions of the law in force at 
that time. By the statute of 1824, (of 8S. C.) it is required that wills 
of personal property shall be attested by three witnesses, which repeals 
the former act. The testator died in 1825, leaving no other will. It 
was held that the will was void as not being in confornuty to the law 
of the State, at the death of the testator. But it will be observed that 
there js uothing in the South Carolina statute that is hke unto a pro- 
viso, reservation or exception for a will made before a particular time; 
and it, therefore, overrides every paper-writing In the nature of a will, 
wade before its enactment, which is not in conformity to its provisions, 
and the testator died after it weut into force. But our act of Assembliv 
impliedly excepts all wills in writing that were made before 4 July, 
1844. In other words, the law relating to such wills as were made before 
that tine was not to be considered as repealed by the said statute. That 
brigs us to the question, what did the Legislature mean by the said 
word (“made,”) as it is used in the statute/ The rules of exposition 
us to grants and pleadings, to wit, that the words used are to be taken 
most strongly against the grantor or pleader, are rules that have no 
place in the construction of acts of Parliament, which are not the words 
of parties, The words in the last will of a party are to be most favorably 

construed, because he 1s inops concili. This we cannot say of the 
(496) Legislature, observed Lord Tenterden, 9 Barn. & C., 758. But the 

construction of a statute depends upon the apparent intention of 
the makers; to be collected cither from the particular provision or the 
general context, and should be construed according to the intention of 
the makers. Dwarris, 688, The Legislature, (in 1840-41,) were about 
to make a great alteration in the law of this State relative to the dispo- 
sition by will of personal property; and they did not intend, that any 
of the people should be surprised by it; and therefore, they did not say 
that the act should go into effect on the 4th day of July, 1841, but thev 
said that no will in writing of personal property made after that time, 
should be sufficient. Can it reasonably be contended that the Legisla- 
ture meant (by using the word ‘“made,”’) an instrument then complete, 
and to take effect as a will by the death of the testator? We think not, 
because then the present phraseology of the act would have been useless. 

Hit 
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A stmple declaration that the act should not go into operation betore 
4 July, 1841, would have much better expressed their meaning. The 
word “made.” we think, was intended to embrace those instruments of 
writing which were executed and published as wills according to the 
forms and ceremonies of the law; for when that was done the will was 
then made, although it could not take effect until the death of the tes- 
tator. .\nd, we think, that any instrument of writing, thus made, before 
4 July, 1841, although the testator died after that time, was intended 
by the Legislature to be governed by the feruer law; er that the former 
law was not intended to be repealed as to such a will, and was still the 
law as to the subject matter, at the death of the testator, although that 
might be after + July, 1841. The judgment must be affirmed. 
Perr Crrraw. Judgment afhrmed. 


(497) 
EPHRAIM CLAYTON vy. WALTER BLAKE. 


1. Where the plaintiff had covenanted that he would build and complete a 
house for the defendant, to be completed by the first day of April, 1842. 
and the defendant in the seme deed agreed to pay the plaintiff $2,500 
when the house was completed: Held, that the latter was a dependent 
covenant. and the plaintiff could not recover on this covenant, unless he 
showed that the house was completed by the first of April. 1842. 


“ 


”. The dependence or independence of covenants is to be collected from the 
evident sense and meaning of the parties. and however transposed they 
may be in the deed. the precedeney must depend on the order of time. in 
which the intent of the transaction requires their performance. 

3. Where a house has been built under a covenant. though not according to 

the conditions of the covenant. and the person for whom it is built aceepts 

it, although the party building cannot recover on the covenant, he may. in 

a proper action, recover a remuneration fer his work, labor, ete. 


ApprAL trom Nettle, J., at Spring Term, 1544, of HENpERsoy. 

Debt upon an instrument of writing under seal, of which the follow- 
ing is substantially a copy: “Articles of agreement between Walter 
Blake of the one part and Ephraim Clayton of the other part; whereby 
the said E. C. does agree to build a house on the plantation of the said 
W. B., situate, ete. (then describing particularly the kind of house,) the 
whole to be finished in a neat and workmanlke manner, ete.—said work 
to be completed by 1 April, 1842. .\nd the said Walter Blake does agree 
on his part to pay $3,500 for the same, $1,000 to be paid on the 1st day 
of December next, and the balance when the house is completed.” Dated 
9 September, 1841, and signed and sealed by the parties. The plaintiff, 
after proving the execution of the instrument, proved that he finished 
the house for the defendant about the last of May or 1 June, 1842, and 
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(498) the writ was issued in August following. The 41,000, the first 
installment, was paid at the time stipulated. The defendant’s 
counsel moved to nonsuit the plaintiff on the ground that the house was 
not completed by the time specified in the covenant, and that the plain- 
tiff had not proved it was done in a neat and workmanlike manner, and 
also that the plaintiff had not notified the defendant of the completion 
of the work before he instituted his suit, and that the action of debt 
could not be sustained. [lis Honor charged the jury that the covenants 
were Independent, and that if they believed the evidence offered, the 
plaitiff was entitled to their verdict. 
The jury found for the plaintiff, and judgment being rendered pur- 
suant to the verdict, the defendant appealed. 


WJ. Alexander and Hoke for plarnteff. 


Badger and Bynum for defendant. 


Daxter, J. The plaimtiff has brought an action of debt upon the 
deed set forth in the case, to recover $3,500, the price of building a 
house for the defendant. The first mstallment of $1,000 was agreed to 
be paid by the defendant before the work was to be finished by the plain- 
tiff; therefore that demand rested on an independent covenaut. It has 
been paid, and there is no dispute as to that sum. The “balance” 
(82,500) was to be paid when the house should be completed. The 
defendant resisted the plaintiff's recovery of this last installment on 
the ground that he did not prove on the trial that he had completed the 
house within the time mentioned in the deed, to wit, on or before the 
1st dav of April, 1842. The court instructed the jury that the covenants 
in the indenture on this point were independent and that the plaintiff 
was entitled to recover. The dependence or independence of covenants 
is to be collected from the evident seuse and meaning of the parties; 
and however transposed they may be in the deed, their precedency must 
depend on the order of time in which the intent of the transaction re- 
quires their performauce. Aingston v. Preston, cited in Jones vr. Blakely, 
Doug., 659; Wills., $96; Platt on Covenants, 79. 

Taking the above directions as to the law on the subject we must 
sav, that the Judge erred in his charge. For we collect the intention and 
meaning, of the parties to be that the $2,500 was to be paid 7zf the 
plaintiff completed the house by the Ist day of April, 1842, at which 
time he had covenanted that the house should be completed. The word 
when, must have reference to the time antecedently agreed upon by the 
partics tor the completion of the building; and that time was the 1st 

day of April, 1842. The completion of the house by the plain- 
(500) tiff in a workmanlike inanner in the time stipulated in the deed, 
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was, we think, a condition precedent to his right by force of his deed to 
claim the $2,500. This case is lke that of Glazebrook +. Woodrow, 8 
Term, 366, where the plaintiff covenanted to sell to the defendant a 
school house, and to convey the same to him on or before the 1 August, 
1797, and to deliver up the possession to him on the 24 June, 1796; and 
in consideration thereof, the defendant covenanted to pay to the plaintiff 
£120 on or before 1 August, 1797. It was holden, that the covenant to 
convey, and that for the payment of the money, were dependent cov- 
enants; and that the plaintiff could uot maintain an action for the £120, 
without averring that he had conveyed or tendered a conveyance to the 
defendant. Although the plaintiff may be unable to recover im lis ae- 
tion as now framed, yet he may not be without remedy for such sum as 
he ought to recover. For if he has built a house for the defendant, which 
the latter has accepted and used, the plaintiff will be entitled to recover 
the just value of his work and labor, as estimated by a jury, im a proper 
action. 
Per Curiam. New trial. 


Cited: Dameron v. Irvin, 30 N. C., 428. 


(501) 
CALEB SETZAR v. GEORGE WILSON ET. At. 


1. In an action on the case in the nature of a conspiracy charging that the 
defendants combined to injure the plaintiff's credit. it is necessary for the 
plaintiff to aver in his declaration the means by which such injury was 
intended to be effected. 


lo 
: 


It is no ground to support sueh an action that the defendants having an 
execution levied on the plaintiff's property. required that the sale should 
be for specie, 


3. Nor ean such an action be maintained upon the ground that the defendants 
had by fraud obtained from the plaintiff the assignment of a judyment 
and the transfer of a bond net endorsed, for in a court of law the prop- 
erty in these still remained in the plaintiff. 


4. Nor ean it be maintained on the ground that the defendants had fraudu- 
lently procured a conveyance of a slave from the plaintiff: for if the fraud 
or imposition was of such a nature as rendered the conveyance yoid at 
law. then the plaintiff has not lost hix property: if the conveyance was 
good at law. then the plaintiff’s only redress is in equity. 


hb A vendor is liable in an action of deceit for false representations as to the 
title or qualities of a chattel sold Dy him: but no action for a cheat has 
ever been maintained by a seller against a purchaser for the misrepre- 
seltatious of the latter upon those points, 


6. A communication voluntarily made to cancel, after he has refused to be 
emploved by the party making if. does not come within the rule of con- 
fidential communications, and is therefore admissible in evidence. 


363 


IN THE SUPREME COURT. | 26 
SETZAR U. WILSON, 


AppgEan from Battle, J.. at Spring Term, 1844, of Davie. 

This was an action on the case in the nature of a writ of conspiracy. 
in which the plaintiff charged the defendants with conspiring to defraud, 
and that they did defraud him of his property, particularly of a negro 
boy, a note for between 500 and 600 dollars, and balance of a judgment 
for 300 or 400 dollars, and also conspiring to destroy his credit, and to 

cause his insolveney. 
(502) On the trial the plaintiff introdueed several witnesses, who 

testified that in the vears 1840 and 1841, he was in possession ot 
a tract of land worth 4500 or #600, a negro bov worth $400 or £500, two 
horses, some stock and household and kitchen furniture, and that by his 
intermarriage with his wife he had acquired a note for between $500 and 
$600, and the balance of a judgment for $300 or $400, and that the 
defendant, George Wilson, afterwards obtained the possession of the 
negro, the note and judgment claiming them as his own. The plaintiff 
then called one, Samuel Latham, who testified that he heard the defend- 
ant, George, say while speaking of the plaintiff, that he had made a 
- neat cale nintion and found that he had made enough to go through a 
pretty big law suit, and have several hundred roller left. Witness 
then told him that one Kellar had stated that he had procured the plain- 
tiffs property fraudulently, which the defendant George denied, and 
said that he had got several things from the plaintiff, but had paid him 
the full value for them; and further, that but for Andy Setzar (the 
plaintiff’s brother,) he and the plaintiff would still have been friendly. 

Mv, Pearson was then called to testify as to certain declarations made 
to him by the defendant George, but he was objected to bv the defendants 
upou the ground that the declarations were made to lim as counsel. 
He then stated that the circumstances under which they were made, were 
as follows: On the Friday of the county court of Rowan in February. 
1841, after he had returned to Mocksville, the defendants, William 
and jis son, George, came to see him and found him in the courthouse 
that the defendant William told him they had some business with him 
and that the defendant George would tell him what it was; that there- 
upon he and George went into a room to themselves, when George told 
him he wished to employ him in the business of Setzar; that he had 
already employed four lawyers, naming them, and was going to give 
them large fees, and that he could not afford to pay him a large fee, 

but he would give him twenty dollars to be silent, which the wit- 

(503) uess refused to take, saving that he always believed there was so 

much rascality on one side and ignorance on the other that he 

did not care to have anything to do with the case; and that after that, 

the defendant George made the declarations, which the plaintiff proposed 

to prove. The court, upon this statement, was of opinion, that the tes- 
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timony was admissible. Whereupon the witness testified that the de- 
fendant George told him he had long tried to get the note in question 
from the plaintiff’s wife, who had possession of it; that the plaintiff 
himself was willing he should have it, and that at last he took a jug of 
French brandy and went to the wife, and he and she drank it, until he 
procured the note from her; that the defendant George told him further 
that although he had employed four lawyers, he would have enough 
left to save either $300 or $400, the witness did not recolleet which sum. 
Upon cross-examination, the witness said he did not recollect that any 
thing was said about the negro, and the defendant stated that he wished 
‘to prosecute the plaintiff for perjury. Several witnesses were then in- 
troduced by the plaintiff, uud swore that at different times they had 
heard the defendants represent the plaintiff as insolvent or in failing 
circumstances, aud had advised his creditors to press their claims 1f they 
wished to secure them. One or two of these witnesses stated, however 
that they had requested the information given by the defendants. One 
witness testified that as early as harvest time in 1840, he had heard the 
defendant Wilham say that there were some good bargains to be got out 
of the plaintiff, and he intended to trv it, and that there was a tract of 
land that stited lus son George mighty well. 

G. Richards was then ealled and swore that as an officer of the county 
he had sundry executious against the plaintiff, two of which amounting 
to between $50 and $60, were in favor of the defendant Wilham, and 
had the preference; that he levied upon all the stock, farming utensils, 
and household and kitchen furniture of the plaintiff, and advertised 
them for sale in the usual manner; that several persons attended 
on the day appointed for it, and then the defendant William, for (504) 
the first time, demanded specie for the amount of lis debts; that 
in consequence thereof, the property sold very low. This witness stated 
further that he heard the defendant William say, on that day, that if 
the plaintiff would sccure two debts and release him from his security- 
ship on a bond for the prosceution of a suit, which the plaintiff bad in 
court, he would forbear the sale, aud wait six months for his money. It 
was further in evidence thai all the plaintiff's property had been sold 
and he was entirely insolvent. The defendants then introduced as a 
witness one Lunn, who testified that on the 4 February, 1842, he went 
to the house of the defendant George on business, and it being late in 
the evening, was invited to stay all night; that during the evening the 
detendant George told him he had purchased the plaintiff’s negro boy 
at the price of $456; that next morning the boy came to the house and 
brought a note to the defendant George, who after reading it, said he 
must go to see the plaintiff; that he went off, and soon after returned 
with the plaintiff; that he and the plaintiff went into another room, and 


365 


IN THE SUPREME COURT. [26 
SETZAR vt. WILSON. 


after being together some time, the plaintiff came to the door andere- 
quested the wituess to attest an instrument, and he accordingly, after 
hearing the parties acknowledge it, did attest the bill of sale in the 
ordinary foryn for a slave named Hinson, and containing an acknow- 
ledgment of the receipt of the consideration money $486; that he did 
not see the defendant George pay the plaintiff any monev, but he saw 
the plaintiff with a roll of money in his hand, and heard him say he was 
under obligations to the defendant George for paying him in money and 
not i notes, which he held against him, and that the money would en- 
able him to pay some debts which were pressing him; that afterwards, 
aud before the parties separated, the defendant George said to the plain-_ 
tiff, vou have not assigned the note yet, to which the plaintiff replied 
that he would do it then, and the note was produced and an endorsement 

made. The following are copies of the note and the endorsement 
(505) thereon, and also of the assignments of the judgment: “$543.25. 

Oue dav after date, we or either of us promise to pay Lucius Q. 
C, Butler, executor of Rachel Butler, deceased, five hundred and forty- 
three dollars 25 cents, for value received. Witness our hands and seals 
this 1 June, 1540.” Signed and sealed by “IT, Keller” and three others. 
Endorsed “Pay to George Wilson for value, February, 1542. Caleb 
Setzar.” 

‘For and in consideration of the sum of three hundred and fifty dollars 
to me m hand paid by George Wilson, receipt I hereby acknowledge, I 
assign to the said George Wilson all my interest in an execution ob- 
tauied against L. Q. C. Butler, as executor of Rachel Boswell, dee’d, the 
suit was brought by Rachel M. Boswell, Jr., and is to the use of Caleb 
Setzar, Given under my hand and seal, this 23 January, 1542. Caleb 
Setzar.” 

Endorsed on this assignment as follows, viz.: 

“February 5, 1842, for value received I assign all my interest in the 
within, except two hundred dollars, which has been heretofore received 
by me, to Henry F. Wilson. George Wilson.” 

My. Hawkins was then called by the defendants, and stated that he 
was at the sale made by the constable of the plaintiff’s property, and 
heard the defendant Wilham, both before and after the sale of a certain 
horse which he bought, say that if the plaintiff would give him a note 
and security for his debt he would wait with him six months. 

The defendant’s counsel iusisted in their argument, that in order to 
entitle the plamtiff to recover he must prove a combination between 
two or more to defraud him; that before such combination was proved 
the declarations or admissions of one were not adiissible against the 
others, that the evidence was insufficient to establish the existence of any 
stich combination by the defendants, or any two of them; that it was 
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not suthcient to prove any fraud on the part of any one of the defend- 
ants; and they particularly insisted that if the plaintiff knew what he 
was doing when he signed the bill of sale for the negro and the 
endorsement on the note and judgment, he could not recover in (506) 
that action, even though he had been previously imposed upon 

in the treaty, for that fraud in the consideration alone, would not be 
any ground of relief at law, however it may be in equity. The court, 
after addressing some remarks to the jury in relation to the representa- 
tions made by the defendants of the plaintiff's failing condition and to 
the sale of the plaintiff’s property for specie, to which no exception was 
taken, charged them that though it was true that in an indictment for 
a conspiracy, or in the writ of conspiracy it was essential to sustain the 
indictment or action to prove a combination between two or more, vet 
it was not so in the modern action on the case in the nature of a writ of 
conspiracy; that in this action one of the defendants alone might have 
a verdict against him, though the others were acquitted, but that it was 
still necessary to prove a combination between two or more in order to 
render the declarations or admissions of one admissible as evidence 
against the other conspirator; that if they believed there was combina- 
tion between the defendants, ov any two of them, to defraud the plain- 
tiff of his property, and that in pursuance of such combination they did 
defraud him, he was entitled to recover against those who joined in the 
fraudulent combination; that a mere knowledge of the existence of a 
conspiracy, without participating im it. would not be suficient; that if 
thev were not satisfied of the existence of a combination between two or 
more of the defendants, but beheved that any one only of the defendants, 
bv frand and contrivance, managed to cheat the plaintiff of his property, 
they might find a verdict t against such one, though they aequitted the 
other defendants; that if thev believed the defendant George had pur- 
chased the negro boy. the note, and the judgment fairly, and for a full 
price, or anvthing like a full priec, he could not be rendered responsible 
in this action; but if they believed that he had, by fraud and contrivance, 
got either the negro boy or the judgment for nothing, then the action 
could be sustained against him. The jury returned a verdict in favor 
of the plaintiff against the defendant George, and in favor of the 

other defendants. A motion was made for a new trial, because (507) 
of the admission of Mr. Pearson’s testimony, and for misdirection 

in the charge to the jurv. The motion was overruled, and the defendant 
George appealed from the judgment rendered on the verdict. 


Alexander and Osborne for plaintef, 
Caldwell for defendants. 
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Rurrin, C. J. The verdict throws out of the case William B. Wilson 
and Henry F. Wilson, and their acts and declarations; and leaves the 
declaration against George Wilson alone, first, for “destroying the credit 
of the plaintiff and thereby causing his insolvency”; and secondly, for 
“defrauding the plaintiff of a certain negro slave, a note and a judgment 
belonging to him.” 

As to the first, the plaintiff does not allege any means by which any 
of the defendants injured his credit, as by the use of words importing 
his insolvency or the like, so that the defendant had not the opportunity 
of insisting on the truth of the imputation as a justification, which the 
evidence shows they might certainly have done. If, therefore, the de- 
fendant George, had said upon the subject of the plaintiff’s circum- 
stances what it appears his father did, he ought not to be responsible 
therefore in this action, because the complaint is not for an injury from 
the speaking of those words as a slander, but only a general charge of 
conspiring between them “to destroy the plaintiff’s credit,’ which could 
only be answered by the general issue and not justified. If there had 
been a count for the slander directly, the defense would have been uwn- 
questionable upon the truth of the imputation. 

Again, 1f we suppose proper allegations in the declaration relative to 
the sale of the plaintiffs property under the execution of William B. 
Wilsou, and the demanding of specie by him, as proved, we should hold 
that those acts constituted no legal dajuryv. Every creditor has a right 
to demand payment in money, and there is no monev known to our law 

but metallic coin, domestic or foreign, as made current by the 
(508) laws of the United States; and therefore, to demand such payment 

sannot be a wrong in the eve of the law. But in truth the party 
made a lberal offer, to retract lis demand of payment in that manner, 
and further to take a new security for his debt pavable six months 
afterwards, if the plaintiff would give him competent sureties and in- 
demnify him against certain responsibilities for the plaintiff. That the 
plaintiff declined or was unable to do, and the other party then assisted 
on the sale upon the terms stated, and we suppose, it was made. But 
we see nothing which shows that it was not a fair and perhaps, the only 
means that person had in the wreck of the plaintiff’s affairs, to save 
himself from loss by his engagements for the plaintiff. The effect was 
felt rather by the plaintiff’s other creditors than by himself, as he ap- 
pears to have been unable to pay his debts under any circumstances; 
unless, indeed, the property conveyed by him to the defendant, George, 
be still regarded as legally his, or unless he has some action at law in 
respect thereof for damages. But for those acts of his father, the de- 
fendant George is not responsible, as it does not appear that George 
participated in them; and if he had, it would have made no difference, 
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Inasmuch as the Jury have found uider the instructions of the court, 
the father himself did the plaintiff no injury thereby, and a fortrorz, 
the defendant George did not. Cousequently we must understand that 
the verdict against that defendant was not on this part of the case. If 
it was, it was clearly against law, and ought to have been set aside. 

Then, as to the other part of the case, it appears from the assign- 
ments and bill of sale which are inserted in the case, that on 23 January, 
1842, the plaintiff under his hand, “in consideration of the sum of $350, 
to him in hand paid by George Wilson, (the receipt whereof he thereby 
acknowledged,) assigued to said George Wilson all his interest m an 
execution obtained in the name of Rachel M. Boswell against L. Q. C. 
Butler, which is to the use of Caleb Setzar,” the plaintiff. It ap- 
pears also, that one II. Neller and others, on 1 June, 1840, gave (509) 
their bond to L. Q. C. Butler. for $543.25, payable one day after 
date, which, without endorsement, oo ito the hands of the plaintiff, 
aud he endorsed it in these words, “pay to George Wilson, for value, 
February, 1842.” and delivered it to the deteicnay And, lastly, it ap- 
pears that on 4+ February, 1842, the plaintiff executed to the defendant 
George, a bill of sale (which is ae by the witness John Sams,) for 
a negro boy named Ilinson, fifteen vears old, in consideration of $486, 
therein expressed to be then paid. In reference to those transactions, the 
instruction to the jury was, “that if the defendant George, by fraud and 
contrivance, managed to cheat the plaintiff of his property, they should 
find a verdict against him: and that if that defendant purchased the 
negro boy, the note, and the judgment, fairly, and for a full price, or 
any thing hke a full price he could not be rendered respousible 1 in this 
action; but if they beheved that he had, by fraud and contrivance, got 
the negro, note, or judgment for nothing, then the action could be sus- 
tained against him.” The jury thereupon found for the plaintiff, and 
assessed the daniages to $1,000; and from the judgment, the defendant 
(reorge appealed to this Court. 

The Court is unable to pereeive any principle whatever on which the 
plaintitt was entitled to recover, according to the case proved, and still 
less according to that alleged in his declaration. 

It is to be remembered that we are in a court of Jaw in which legal 
interests and legal convevances alone can be taken notice of, and legal 
injuries redressed. Bearing this in mind, the question immediately pre- 
sents itself, what property the plaintiff had in the things of which he 
alleges that he was defrauded. Lf he had no property in them, he has 
lost nothing in a legal sense, and cannot have an action at law in respect 
to such as he had no property in. So, if his property in them be the 
same it was, notwithstanding avy supposed conveyance obtained from 
him by the defendant, he has no cause of action, Now, that is just the 
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(510) fact both with regard to the bond given by Keller to Butler, and 
and the judgment recovered by Boswell against Butler. Neither 
of them belongs in law to the plaintiff. A judgment is not assignable; . 
and the sum recovered therein was still a debt to Boswell, and was not 
transferred to the defendant by the plaintiff’s assignment. To give 
effect to the assignment, the defendant would be obliged to go into a 
court of equity, and there he would be repelled by his supposed fraud, 
if established, and the money declared still to belong to the plaintiff. 
The same is likewise true as to the bond. For although a bond is as- 
signable, yet this had not been endorsed by the obligee to the plaintiff ; 
and therefore his assignment did not vest the right in the defendant, so 
as to enable him to recover in an action at law against the obligor, and 
he could only have done so in equity, upon a bill against the obligor, 
obligee, and the present plaintiff; in which there would be the same bar 
as against his claim to the judgment. If it be said that the plaintiff’s 
assignment of the bond if not effectual as an endorsement to transfer 
the bond, might yet be obligatory as a guaranty, on which he could be 
sued at law; the answer is, that if it was obtained without consideration 
and by 1mposition, not being by deed, it would not be obligatory even as 
a guaranty, and there could not be a recovery on it against the present 
plaintiff. In respect to those two items, then the defendant may, for 
these reasons, be entitled to a verdict, and therefore, the judgment should 
be reversed at all events, and the cause sent back for another trial, as 
to that part of the transaction which concerns the slave. If, however, 
the bond and judgment had been the property in law of the plaintiff, and 
if his assignments had been effectual, as legal conveyances, to transfer 
the property to the defendant in the bond and judgment, as the bill of 
sale did in the slave, we should still hold that the plaintiff has no cause 
of action, because he has sustained no legal injury. So, we think, it is 
with respect to the slave, and, by consequence, would be as to the bond 
and judgment. ; 
It is still to be borne in mind that we are in a court of law, in con- 
sidering the case as to the slave. Thus, if the conveyance for the 
(511) negro was obtained from the plaintiff by duress, or when he was 
so drunk that he did not know what he was about, or when he was 
non compos mentis, 1t would be invalid as a contract, and the negro 
would still belong to the plaintiff; and consequently, he would have sus- 
tained no injury in point of law, from having been induced to give the 
_ bill of sale, and that would be an answer to the action. But if, as we 
suppose, we must take that instrument to have conveyed the slave, and 
that thereby the plaintiff lost his title, then the plaintiff has no cause 
of action at law, for the fraud of the defendant did not deprive him of 
his slave, but the plaintiff parted with him by his own act and deed. 
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As long as that instrument remains in force and uneancelled, the plain- 
tiff is precluded from alleging that he was cheated out of his slave by 
the defendant. The redress of the plaintiff, if he has any, is to have 
that instrument declared void and decreed to be delivered up and can- 
celed, or a reeconvevanec decrved by the court to which belongs such 
jurisdiction. It is not sufficient to allege in a declaration in general 
terms, that the defendant defrauded the plaintiff, but the fraud must 
be set forth, the means used, and the purpose effected. Here, it is said, 
the defendant defrauded the plaintiff of a negro, but by what method: 
the Court is not informed. If we look to the evidence for mformation 
on the point, we would infer that the supposed fraud consisted in this; 
that the plaintiff, though having capacity to contract, was a weak, 1n- 
temperate, and needy man, having great confidence in the defendant, an 
artful man, and in some degree of affluence, and that the defendant, 
taking advantage of the plaintiff’s necessities, and of the power he had 
over him, as his ereditor, obliged him to sell and convey to him property, 
at a erossly inadequate price, or that, under the pretence of a security 
for debts and advances, the defendant obtained an absolute conveyance, 
or that by undue influence ot the defendant, as a pretended friend of 
the plaintiff, he prevailed on him to execute a convevance for the 

slave without any consideration whatever, or as upon a sale for (512) 
the sum of $486, which he did not pay nor secure, though in the 

conveyance he took an acquittance theretor, as if he had been paid. 
Such we understand must have been the views, or some of them, in which 
the case was submitted to the jury; because his Honor told them, if the 
defendant purchased fairly, and for anything hke a full price, to find 
for him; but if he got the negro (by fraud and contrivance,) for noth- 
ing, then to find for the mR ieE We understand his Honor to mean 
by “nothing,” not literally, no price or nominal sum at all, but a sum 
not any thing like a full price, though we do not think it material, for 
whether the plaintiff conveyed for an adequate price or made a convey- 
ance entirely voluntary, it would be valid at law, provided the party had 
capacity, which is not pretended to be denied in this case. Now, as no 
particular act of “fraud or contrivance” is designated in the instructions, 
other than the inadequacy or want of consideration, we must assume that 
the fraud was so constituted. And, so taking it, we hold the law to be 
otherwise, even if there were the other circumstances of undue advan- 
tage, influence, and imposition, before suggested in bringing the plaintiff 
to agree to make the conveyance in question. Here the bill of sale, as 
an effectual legal conveyance, absolutely rebuis the allegation of fraud 
at law. Even if it were voluntary upon its face, it would do so, as such 
a convevance is good. But upon its face it purports to be for $486 and 
that sum paid; which concludes the vendor at law, that he did not convey 
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for “nothing.” Improper influence constitutes no legal objection to the 
validity of a deed. Clary v. Clary, 24 N. C., 78. And a fraud in a 
treaty, which is consummated by a subsequent deed, cannot be alleged 
by way of impeaching the operation of the deed at law. erd v. Moore, 
14. N. C., 310. Those are proper enquiries for a court of equity, which 
may set aside deeds, though executed by one having capacity, if obtained 
by improper means, or may hold them up, merely as securities, if they 
were so intended or ought to have been. What other fraud could the de- 

fendant have committed on the plaintiff? A vendor is hable in 
(513) an action of deceit for false representations as to the title or 

qualities of a chattel sold by him. But no action for a cheat has 
ever been maintained by a seller against purchaser for the misrepresen- 
tations of the latter upon those points. The law does not even give an 
action against the vendor for his false affirmation as to the value of the 
thing sold. Saunders r. /fatlerman, 24 N. C., 32. Much less will an 
action lie against a purchaser for such an affirmation or buying at an 
under value. In the nature of things, the owner of a chattel is sup- 
posed to be the best judge of its value, or to be most capable of ascertain- 
ing it. 

The plaintiff has mistaken his forum. He has shown no legal injury, 
and therefore the judgment must be reversed, and the cause remanded 
for a renire de novo, 

The opinion already given, would render it unnecessary to determine 
the question of evidence. But as our opinion on it decidedly concurs 
with that of his Honor, we deem it proper to say so. The communica- 
tion was made after the witness had refused the employment, and was 
therefore not confidential. 

Per Curiam. Venwre de novo. 


Cited: Conly v. Coffin, 11a N. C., 565. 


HORNEY. COFFIN & CO. v. JOHN CRAVEN. 


Where three witnesses were introduced for the plaintiff. and from the evi- 
dence of one cr two it was doubtful whether the plaintiff ought to recover, 
the court was right in refusing instructions to the jury. as prayed for by 
the plaintiff's counsel, that if they believed either of the three witnesses, 
the plaintiff was entitled to recover. 


Appreat from Dich, /., at Spring Term, 1544, of Raxpoupu. 
This case commenced by warrant before a justice of the peace, 
(S14) and by successive appeals, came to the Superior Court. The war- 
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rant was sued out by the plaintiffs against the defendant, to recover the 
price of 1315 pounds of iron. The plaintiffs had a broad bar of iron 
at the blacksmith’s shop of Elisha Hobson. When iron of this deserip- 
tion was wanted they sent the customer to Hobson, who was authorized 
by the plaintiffs to cut off and deliver to the customer the quantity of 
iron wanted. Elisha Hobson proved that he had a bar of iron belonging 
to the plaitiffs—that the defendant applied to him for a piece of the 
said bar, suitable to make a plough-share—that the witness showed him 
a piece he had eut from the bar for one Kivett, and the defendant said 
a prece of the same size would answer lis purpose—that the piece was 
cut off accordingly, and the defendant took it im a pair ef tongs, carried 
it to the water and cooled 1t—that, when he returned to the shop he ob- 
jected to the iren, saving it had a flaw in it and it wonld not answer 
his purpose, and that he wanted the piece which had been cut off for 
Kivett—the witness told the defendant it was Kivett’s iron, and nothing 
further was said on the subject. The witness, the defendant. and a man 
by the name of Thrift left the shop about dark. When they had pro- 
ceeded about fifteen steps, the defendant remarked that he had forgot 
his iron, and returned to the shop and got a piece of iron, and the wit- 
ness supposed it was the piece cut off for him, This witness further 
stated that he weighed the piece of iron ent off for the defendant, that 
he also weighed the pieee eut off for Nivett, and found the two pieces 
of the same weight—that he rendered an accom of the iron cut off for 
the defendant to the plaintiffs on the next dav. The books of the plain- 
tiffs were produced and showed a charge against the defendant for the 
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iron, 

Mr. Lawrence, a witness for the plaintiffs, stated that he saw the tron 
cut off for the defendant, that the defendant took it to the water and 
cooled it—that when he returmed to the shop he objected to the iron— 
that Hobson remarked, there was a piece he had cut off for Kiveit, 
aud he wonld not give a cent for the choice. This witness saw (515) 
both pieces of ivon weighed and left the shop. Mr. Thrift, a wit- 
ness for the plaintiffs, stated that he helped to cut off the tron for the 
defendant—that the defendaut objected te the piece cut off for him 
on account of a flaw in it, and remarked that he would rather have the 
piece cut off for Nivett—that both pieces of iron were then weighed-— 
that Ilobson said it was Nivett’s iron, but it was nothing to him which 
piece he took—that nothing more was said about the irou—-that this 
witness, the defendant and Hobson lett the shop together—that when 
they had proceeded a few steps, the deteudant returned to the shop and 
got a piece of iron, and they went off together. 
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The defendant contended that he never did take, or agree to take, the 
piece of iron which had been cut off for him, but objected to it on ac- 
count of the defect im it—and that Hobson consented he should take the 
piece which had been cut off for Mivett. The defendant introduced sev- 
eral witnesses who deposed to a conversation between himself and Hob- 
son, in which the defendant asked Hobson if he would deny that he 
cousented he should take the iron, which had been cut off for Kivett— 
to which Hobson replied that he had not denied it and was not going 
to deny it. Other witnesses introduced by the plaintiffs stated that they 
were present at the conversation last alluded to, and they understood 
Hobson’s reply to be that he had not denied it, and was not going to 
deny any thing he had said about it and would leave it to Thrift and 
Lawrence who were present when the iron was cut off. The defendant 
further proved by Samuel Hendrix, a witness introduced by the plain- 
tiffs, that Hobson told him (the witness,) that he did tell the defendant 
to take the iron cut off for Kivett, if he liked it better than the piece cut 
off for himself. The defendant then proved that he had paid Kivett for 
the iron he had got, before this warrant was sued out, and that he never 
~ had taken the other piece of iron from Hobson’s shop. 

The plaintiff’s counsel then asked the court to charge the jury 
(516) that if they believed cither of the three witnesses, Hobson, Law- 
rence or Thrift, the plaintiffs were entitled to recover. The court 
declined to give the instruction prayed for, but charged the jury that if 
they believed from all the testimony that the defendant consented to 
take the piece of iron cut off for him he was bound to pay for it, and 
the plaintiffs would be entitled to recover, although the defendant might 
afterwards have changed his mind and left the iron at his shop. Whether 
the defendant did ever consent to purchase the piece of iron cut off for 
him or not was for them to determine from all the testimony. The jury 
found a verdict for the defendant, and judgment being rendered ac- 
cordingly, the plaintiffs appealed to the Supreme Court. 


No counsel for plaintiffs. 
Mendenhall and Iredell for defendant. 


Rerrrm, C. J. The plaintiffs prayed an instruction that if the jury 
believed either of the three witnesses, Hobson, Lawrence or Thrift, the 
plaintiffs were entitled to recover. We think the judge properly re- 
fused the instruction, because upon the evidence of each of the witnesses, 
Lawrence and Thrift, taken by itself, it is doubtful whether the defend- 
ant did accept the piece of iron cut off for him, or whether Hobson, the 
plaintifi’s agent, did not consent, that instead of it, he should take that 
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before cut off for Kivett. Therefore, the court properly left 1t to the 
jury on all the evidence to say whether there were a sale and delivery 
to the defendant and acceptance by him. 

Pre CCRrraar, No error, 


Cited: S.v. Cardwell, 44 N, C., 249.- 


JOHN W. GUION’S EXECUTORS y. RILEY MURRAY. 


1. A testator devises one tract of land in fee to his duughter FE, and another 
to his daughter F., and then, in a subsequent clause. as follows: “I 
further will that my daughter -E. shall be entitled to all the wood of 
every description, to be taken off as suits her convenience, of that tract 
of 300 acres of land bequeathed to F., most convenient and adjacent to 
her plantation,” “Jying west and south of certain other lands.” 


2. Held, first, that the devise gave to E. all that portion of the vegetable king- 
dom that grows on the land. and is of a woody or arborescent nature, 
with the liberty of ingress and egress to cut and take it away. 

3. Secondly, that this devise was in fee, and therefore the said E. could con- 
vey it to another in fee. 


4, Thirdly, that the testator did not intend to give to E. all the wood growing 
on the land devised to F., but only such as was convenient. and was on 
that portion of F.’s tract that lay south and west of the designated tracts. 


Apprea from Bailey, J., at Spring Term, 1848, of Hype. 

Trespass guare clausum fregit, brought by the plaintiffs to recover 
damages against the defendant for entering on the lands claimed by the 
said plaintiffs and cutting timber thereon. The plaintiffs proved that 
the defendant had entered upon the lands by them claimed within three 
years next before this suit commeuced, and had eut timber thereon and 
carried it away, to the value of one hundred and two dollars, The de- 
fendant offered in evidence the last will and testament of Hugh Jones. 
The onlv material parts of this will are the followmg: “Io my eldest 
daughter, Eliza Wiliam Jones, I give the plantation on which I now 
live and cultivate, known by the name of the Lake Landing plantation, 
together with the mull, ete.” 

“T give to my daughter, Frances, the plantation and land I bought of 
Joseph Carrowan and brothers, and Peter Sermon. I also give her 
three hundred acres of the back land adjomimeg said Carrowan 
plantation, which my father gave me, and the land I bought of (518) 
Peter Sermon. 

“T further will that mv danglter Eliza W. Jones shall be entitled 
to all the wood of every description, to be taken off as suits her con- 
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venience, of that tract of 300 acres of land bequeathed to Frances, most 
convenlent, and adjacent to her plantation, lving west of Evans’ land, 
and south of the Carrowan land.” 

The plaintiffs also proved that Eliza W. Jones, one of the devisees in 
said will, itermarried with Alexander F. Gaston, and that she died im 
1838, leaving issue, and ber husband is still alive, and then offered in 
evidence the deed of said \dexander F. Gaston and wife, Eliza, to him, 
said defendant, duly proved and recorded, dated 3 December 18 35. By 
this deed the said Alexander and wife convey in tee a part of the land 
devised as aforesaid by the said Hugh Jones to his daughter, the said 
Eliza, to the defendant, “with the privilege of half the wood of every 
kind, standing on the lands, back of the Carrowan’s and Sermou’s tracts, 
and devised to Frances Jones (now Mrs. McCauley) in the last will of 
Dr. Hugh Jones, the right to take and dispose of which wood and timber 
on said land is reserved by the said last will to the said Eliza, now 
Eliza W. Gaston.” 

It appeared further in evidence, that Frances A. Jones, one of the 
devisees mentioned in said will, to “lom there 1s devised a tract of land 
coutaining three hundred acres, on which the trespass was alleged to 
have been committed, mtermarried with Daniel J. McCauley on or 
about the month of............ \. DP. 1831, and previous thereto executed a 
marriage settlement, conveying her real and personal estate to John W. 
Gruion, as trustee; that said trustee had died, and that the plaintiffs 
were his exeentors. In this case it is further agreed that the suit was 
brought by the executors of John W. Guion, viz, Mary Guion and Hay- 
wood W. Guion, whose names are in the writ, and that the trespass 

alleged was committed in the life time of John W. Guion. It 
(519) 1s further agreed that the piece of land conveyed to Riley Mur- 

rav’s purchase from u\. F. Gaston and wife, was held by A. L. 
Gaston and Ehza W. Gaston, claiming under the will of Hugh Jones, 
and by said Gaston sold to Murray, but touching its being a parcel or not 
of the “Lake Landing plantation,’ and whether it pass or not, under 
the devise relating thereto, the parties do not agree, the plaintiffs claim- 
ing that it does not pass, and the defendant that it does pass under that 
devise. 

It is further agreed that the defendant, Murray, did take rails from 
the 300 acre tract for the 100 acre tract, w Hie he purchased from A. G. 
Gaston, and also that the defendant took raluable timber for his own 
place, which he has held for many vears, and which never was owned by 
Hugh Jones. It is further agreed that the whole of the 300 acre tract, 
the trees of which under the will of the said Eliza’s father she had the 
right “to cut,’ les west of the Evans land, and south of the Carrowan 
land—a piece of the Sermon land intervening. 
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It is further agreed that the trees were cut on the 300 acre tract as 
suited the convenience of the defendant. 

The defendant, by his counsel, objected to the claim of the plaintiffs, 
for that the wood upon the said three hundred acre tract was devised 
by the said will unto the said Eliza; and that the said Eliza and her 
husband had conveyed unto litm, the defendant, a good and indeteasible 
title thereto. The jury found a verdict in favor of the plaintiffs for the 
sum of one hundred and two dollars, subject to the opinion of the court 
upon the points of law reserved, with an agreement that if the court 
should be of opinion that the law is with the defendant, the verdict 
should be set aside, and a non-suit entered. 

Upon argument of counsel the court was of opinion in favor of the 
defendant, and set aside the verdiet, and centered a nonsmt:; from which 
judgment the plaintiff praved an appeal to the Supreme Court, which 
was granted. 


JU. Bryan for planta. (520) 
Badger and Tenvy for defendant. 


Dante., J. There is no doubt that Dr. Jones could devise that his 
danghter, Elza, should be entitled to all the wood of every description 
to be taken off as suited her convenience from the tract of 300 acres of 
land bequeathed to Frances. The devise gave to Eliza all that portion 
of the vegetable kingdom, which grows on the land, or is of a woody or 
arboreseent nature, with the hberty of ingress and egress to cut and carry 
it away. Robinson vr. Gee, ante, 186; Clap 1. Draper. 4 Mass., 266. 
When any land or other veal estate shall be devised by any person, the 
same shall be held or deemed to be a devise in fee, unless it be plainly 
intended by sueh will that an estate of less dignity was intended. Rev. 
Stat.. ch. 122, sec. 10. The testator says in lis will that Mliza shall be 
entitled to all the wood of every description. These words must give 
her a fee in the wood. From what land was Eliza to have the wood? 
We think it could not have been the intention of the testator to give 
Eliza all the wood growing on the whole tract, and so put it in her 
power to strip the whole tract of its wood, 1f she thought proper to do 
so. He must have intended his other daughter, Frances, to have some 
of the wood on this tract of land; and we think that he intended the 
greater portion of the said wood for her; tor Eliza is directed by the will 
to take off her wood from that part of the said tract of land which is 
most convenient, and adajeent to her plantation, lving west of Evans’ 
land, and south of the Carrowan land. The defendaut, claiming under 
Eliza, has not, we think, transeressed the hmits, to which, according 
to our construction of the will, he was entitled to go. We therefore 
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think he had a right to cut in the locus in quo, by force of the deed from 
Alexander Gaston and wife to himself, and that the judgment was right 
and must be 


Perr Curiam. Affirmed. 
(521) 


DEN ON DEM. OF WILLIAM F. BELL v. JOHN P. C. DAVIS. 


1. A. devised to his two grandchildren W. and C. a certain tract of land 
called Whitehall, to be equaily divided between them, provided that if 
W. “within a reasonable time would transfer by deed to his sister C. all 
the estate and title his father shall confer on him or may accrue to him 
in that tract of land now owned by his father” called Bell’s Chapel, 
“then my will and desire is that the said W. have and hold the whole 
of the said tract called whitehall.”” Afterwards the father of W. died. 
seized and possessed of the said tract, Bell’s Chapel, but by his last will 
devised the whole of the same to C. W., although he had no title to the 
Bell’s Chapel land, still tendered a deed to his sister C. for all his right 
and interest in the same, and insisted that he thus became entitled under 
the will of A. to the whole of the Whitehall tract: Held, that as W. had 
no right or interest in the Bell Chapel land, his deed was inoperative. and 
the event on which the title to one-half of the Whitehall tract was to be 
divested out of C. and vested in W. had not occurred, and of course W. 
had no right to it. 

2. When the event, which actually happens, comprehends that for which the 
gift in the will provided, as the greater includes the less, so that the one 
of necessity involved the other in substance and effect, then the court 
will adjudge the estate dependent upon the condition to have vested. 

3. But where there is no such necessary consequence, the court must say that 
the event on the happening of which by the will the estate is to go over, 
has not occurred. 


Arrrian from Pearson, J., at Fall Term, 1844, of Carreret. 

This was an action of ejectment which was submitted to his Honor 
upon a case agreed as follows, viz: Willham Fisher, Sr., late of the 
county of Carteret, on the ........ day of ........... , 1822, departed this life, 
having previously made his last will and testament, bearing date 15 
September, 1820, and therein devised as follows, viz: “I give unto my 
grandson, William F. Bell, (the lessor of the plaintiff,) and to my 
granddaughter , Charity Elizabeth Bell, (the wife of the defendant 

Davis,) at their mother’s decease, all that tract of land called 
(522) Whitehall, 440 acres, more or less to them and their lawful issue 

forever, but if any one of them die leaving no issue, then the 
survivor to have the whole, and in case both die leaving no issue, then 
to return and be a part of my estate, and be divided amongst my sur- 
viving children, and the children of any of my child or children that 
may be then dead, in such manner that the children of each deceased 
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child have one share as the parent would have if living, and that equally 
between their heirs and assigns forever; provided, nevertheless, that if 
my grandson, William Fisher Bell, will, in a reasonable time, transter 
by deed to his sister, Elizabeth Bell, all the estate and title his father 
shall confer on him, or may accrue to him in that tract of land now 
owned by his father, lying between Newport river and Bogue sound, at 
Bell’s Chapel, then my will is, and desire, that he, the said William 
Fisher Bell, have and hold the whole of said tract called Whitehall.” 
Mary Bell, the mother of William Fisher Bell and Charity E. Bell, de- 
parted this life 9 July, 1840, and the defendant John P. C. Davis in- 
termarried with the said Charity E. Bell, on 24 July, 1836; and upon 
the death of the said Mary Bell, the mother of the said Wilham F. Bell 
aud Charity E. Davis, both parties entered ito possession of the said 
tract of land called Whitehall, each claiming a moiety of the same. 
Josiah Bell, the father of William Fisher Bell, the plaintiff, and 
Charity E. Davis, the wife of the defendant, departed this life on 20 
March, 1848, having left a last will and testament, and therein and 
thereby devised and bequeathed as follows, viz. “First—I give and be- 
queath unto my son, Wilham F. Bell, (the plaintiff im this case) the 
following negro slaves, to wit, one negro woman named Rose, and her 
six children, and Able and Moses, Mary Pleasant and old Margaret, with 
their increase; and also I give unto my son Williain F. Bell, my New- 
port Jand, and one-half of my land on North river, to have and to hold 
unto the said William I’. Bell, his heirs and assigns forever, the 

above named negroes and land. Secondly—lI give and bequeath (525) 
unto my daughter, Charitv E. Davis, (the wife of the defendant 

John P. ©, Davis, in this case) the following negro slaves, to wit, Kitty, 
Jacob, Hannah, David, ete., with their increase; and I also give unto 
my daughter Charity E. Davis, my plantation called the Harris planta- 
tion, and 75 acres of land I bought of George Harris; also that tract of 
land lying between Newport river and Bogue sound, known by the name 
of Bell’s Chapel, to have and to hold unto the said Charity E. Davis, 
her heirs and assigns forever, the above negroes and land.” It is ad- 
mitted that the land described in the last will and testament of Wilham 
Fisher, Sr., as lying between Newport river and Bogue sound, at Bell’s 
Chapel, was given in, and by the last will of Josiah Bell to his daughter 
Charity E. Davis, the wife of the defendant Davis, and that the said 
Josiah Bell did not confer any estate or title to the same on the plaintiff 
Wilham F. Bell, nor has any accrued to him in any way. It 1s also 
admitted, that although the plaintiff Wilham fF. Bell hath no estate, 
title, claim or interest in and to the said land at Bell’s Chapel, vet that 
he hath tendered to the defendant John P. C. Davis and his wife, a deed 
which purports to transfer all lis estate, title, claim and interest in and 
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to the said tract of land to the said Elizabeth in fee simple, and that 
the defendant, John P. C. Davis and his wife, have refused to accept 
the same on the ground that the plaintiff Wilham F. Bell, hath no estate, 
title or interest in and to the said tract of land, and that they would 
take nothing by said deed, and that the true meaning and intention of 
the testator, William Fisher, Sr., was as is contended, that his grand- 
daughter, Charity E. Davis, should receive an equivalent for her sur- 
render of her interest m the Whitehall land; and that, inasmuch as the 
plaintiff, Wilham F. Bell, hath no estate or interest in the Bell Chapel 
land conferred on him or accrued to him, the cause hath not arisen 
upon which the title of the said Charity to the Whitehall land is to be 
divested, and vested in the plaintiff. The plaintiffs claimed title under 

the aforesaid clause in the last will and testament of Wilham 
(524) Fisher to the said Whitehall tract of land, contending that he 

hath done all that was required under said will, by offering to 
convey or transfer all his mterest and estate to the Bell Chapel land 
to the defendant aud his wife; and that it was immaterial whether he 
derived any estate or title to the said Bell Chapel land under the will 
of lis father, Josiah Bell, deceased, or not; and that the bounty of his 
father in this respect could uot be controlled, either by the will of his 
_ grandfather, William Fisher, or by the plaintiff; and that it was 1m- 
material whether he had any estate or title to the Bell Chapel land to 
enable lim. to recover in the suit; and that his title to the share of the 
wife of the defendant, John P. C. Davis, in the Whitehall land was com- 
plete withont 14, and by this deed of transfer of his estate and interest, 
whatsocver it might be. The defendant claimed title to the land im con- 
troversy in right of his wife, and admitted that he was in possession of 
the same. It was also admitted by the parties, that there is issue of 
the marriage of the defendant, Jolin P. C. Davis, with his wife Charity. 

This action was brought for the recovery of the share of the wife of 
the defendant John P. C. Davis, in and to the Whitehall land. 

It is agreed, 1f upon this statement of facts his Honor should be of 
opinion in favor of the plaintiff, that judgment should be entered in 
his favor accordingly; 1f the contrary, then judgment to be entered up in 
favor of the defendant. It is also admitted that the lessor of the plain- 
tiff made an actual entry, after tender of the deed, by force of the con- 
dition, before the declartion issued. 

Upon cousideration of which case agreed, and the matters therem 
stated, his Honor being of opinion with the plaintiffs, therefore it is 
considered by the court here that the plaintiffs recover against the de- 
fendant lis said term unexpired in the premises in the said declaration 
mentioned, and the sum of $........ for his costs and charges in and about 
his suit expended, and now by the court here allowed and adjudged 
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wherein. From which judgment the said defendant prays an ap- (525) 
peal to the Supreme Court, and the same is allowed, and by the 
assent of the plaintiff, without surety for the prosecution thereot. 


Badger for plaintcff. 
John H. Bryan and James W. Bryan for defendant. 


Dantet, J. William F. Bell, the lessor of the plaintiff, and lus sister, 
Charity Elizabeth, the late wife of the defendant, on the death of their 
grandmother, entered as tenants In common and possessed the Whitehall 
tract of land wnder the will made in 1820, of their grandfather, Wilham 
Fisher. Their father, Josiah Bell, was the owner of the Bell Chapel 
lands, and made jis will and died in 1845. [He did not devise any interest 
in this tract of land to his son, Williain F. Bell, nor had he ever before 
by deed given him any interest in it. But he devised with other tracts 
of land and slaves, the whole of the Bell’s Chapel land to his daughter, 
Charity. To his son, Wiliam fF. Bell, he devised and bequeathed two 
other tracts of land aud slaves, and other personal property. And to a 
second son, Josiah Bell, (born probably after the death of the grand- 
father), ine devised and beque: athed houses and lots in the town of 
Beaufort and other tracts of land and slaves. William contends that 
the condition mentioned in William Fisher’s will, upon which the share 
devised to his sister in the Whitehall land, should be divested and go 
over to him, has been substantially performed by their father, Josiah 
Bell devising the whole of the Bell Chapel lands to his sister, On 
such au event, though not literally in the terms of William Fisher’s will, 
Wilham rere a substantial performance of the condition has taken 
place. The condition upon which William was to become the entire 
owner of the Whitehall lands, has certainly not literally happened. The 
estate of Charity in the Whiichall lands was to cease, and the whole of 
the said lands were to vest in William, provided he, William, in a 
reasonable time, transferred to her by deed all the estate and (526) 
title in and to the Bell Chapel land, which his father should confer 
on him, or which might accrue to him by descent. No estate in any way 
in the Bell Chapel lands ever came to William from his father. He, 
therefore, never had it in his power to perform, literally, the condition 
mentioned in his grandfuther’s will; on the performance of which the 
whole of the Whitehall tract was to go over to him. Then, are we 
authorized to construe the words of the condition in William Fisher’s 
will in such a way as to give effect to the limitation over to Wilham in 
the entire Whitehall tract, on the event which has taken place, namely, 
that Charity has got the whole of the Bell Chapel lands, not by her 
brother’s deed, but by devise from her father, who was the owner of 
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the same at his death? Where the condition cannot be understood by 
the Court to have been substantially complied with by the event, which 
has actually happened, the gift over fails. WeKennon vr. Seawell, 7 E. C. 
L., 339. In the case of Jones v. Westcomb, 1 Eq. Ca. Abr., 245, and in 
most, 1f not all, of the cases cited for the plaintiff, the event which actu- 
ally happened comprehended that for which the gift in the will pro- 
vided, as the greater includes the less, so that the one of necessity involved 
the other in substance and effect. Jones +. Westcomb was a gift over, in 
the event that the child, then in rentre sa mere, died under age; it was 
held a good gift over, although there was at the time no child in rentre 
sa mere. But where there is no such necessary consequence, the Court 
must say the event on which the will provided that the estate should go 
over had not taken place. Wekennon 1. Seawell. 

Did the devise of the Bell Chapel land, by Josiah Bell to his daughter 
Charity, the event which has actually happened, comprehend that for 
which William Fisher’s will directed and provided, so that the one, 
namely, the event which has happened, necessarily involved the other in 
substance and effect as the greater includes the less? Can the Court say 
that 1t sees that the testator willed, that the estate which Charity had in 

Whitehall should be divested, and the conditional limitation over 
(527) to William become vested, on the event which has taken place? 

We must sav that we do not necessarily see that the event which 
has happened 1s comprehended in that provided for by the will as the 
greater including the less. 

This case, instead of being governed by that of Jones and Westcomb 
and the class of cases, of which that is the leading one, falls, it seems to 
us, under that class of cases of which Doe vr. Shippard, Douglass, 75, 18 
the leading one. That case was under a devise of lands to trustees to 
pay £20 of the rents and profits to the testator’s daughter and the rest 
to her husband, and the whole rents and profits to the husband after the 
daughter’s death; and in case the daughter should survive her husband, 
then the land to the use of the daughter for life, and after her death to 
the use of her son in tail, with several remainders over. The daughter 
died before her husband. It was held that the limitation over should 
not take effect. The contingency of her dying before her husband 
affected all the limitations, and it operated as a condition precedent 
which defeated the limitations over. Lord Mansfield said, “The Court 
may supply the omission of express words, if they can find a plain intent, 
but unless that is the case, they cannot do it. And upon a full consid- 
eration of the whole of the will, we do not find there is sufficient for us 
to gather such intent so as to warrant us in supplying the omitted words. 
Guesses may be formed, but that is not enough. Perhaps quod vroluct 
non divit. We cannot make a will for a testator. Conjectures mav be 
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made both ways.” So, in the case before us, we cannot say otherwise 


than by a guess that William Fisher, the testator, intended the hmita- 
tion over to vest in William in the whole of the Whitehall lands in the 
event which has actually taken place. We can see a reason for giving 
William an election to take the whole of the Whitehall land in case the 
whole of the Bell Chapel land by purchase or a moiety by descent from 
his father came to him. It was to put it in the power of Wilham 

to have a home in all the Whitehall land 1f he would convey to his (528) 
sister what he should receive from his father in the Bell Chapel 

Jand to make her a home im the latter tract of land. The testator in- 
tended something like equality between them. 

Josiah Bell lived twenty-one vears after the death of Wilham Bahay: 
and in that time probably acquired several other tracts of land and fabio 
enlarged his personal estate, and also had another child; and he made 
ample provision by his will in lands and slaves for all three of his chil- 
dren without any reference, so far as we can see, to the conditional 
limitation to William contained in his grandfather’s will. Josiah Bell 
had, at the time Mr. Fisher made his will, no other land but the Bell 
Chapel tract, as far as appears, nor any other grandchildren but Wilham 
and Charity; the testator Fisher plainly contemplated that Bell, the 
father, would provide for his two children, probably, equally 1m that 
land, or at least that he would provide for his son in that tract. It was 
to that state of facts he had an eve, and in that event he left it to the 
election of William whether he would keep his half of Whitehall and 
the provision in Bell Chapel made by or derived from his father, and 
let his sister keep her half of Whitehall, or whether Wilham would take 
the whole of Whitehall and give € ‘harity the whole of Bell Charity; but 
the event is that in that instead of providing for William in Bell Chapel, 
his father has given him other lands, perhaps of cqual value to Bell 
Chapel, and given Bell Chapel to Charity, so that if William should get 
the whole of Whitehall, he keeps all the provision made for him by his 
father and deprives his sister of that made for her by his grandfather, 
thus, perhaps, having three times as much as Charity, though it 1s appar- 
ent from his dividing Whitehall equally between them that Mr. Fisher 
meant something like an equality between them. It is possible, if the 
testator had foreseen what has happened, he might still have made his 
will the same way, but we cannot say with any certainty that he would, 
and therefore we cannot say that, in substance, the case has hap- 
pened which he had in view. He might have meant to say what (529) 
the plaintiff contends for, but that is not the meaning of what he 
has said; therefore we cannot determine that Charity’s estate In White- 
hall has been displaced. There must be a 

Per Crriam. New trial. 
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ALFRED HAFNER v. JOHN IRWIN Ev At. 


1. A creditor must establish his debt by judgment before he can raise the ques- 
tion of the validity of a conveyance made by his debtor. 


2, This judgment is only prima facie, and not conclusive, against a party claim- 
ing under the deed, for he may show that the recovery was eftected hy 
covin and collusion for a pretended and not a real debt. 

3. Although a warrant may have been filled up by a constable after the magis- 
taate signed it, and this may be improper, yet the Judgment regularly ren- 
dered thereon cannot, if at all, be collaterally impeached as being void for 
such defect in the leading process. 


4, A witness cannot, by creating by his own act a subsequent interest, without 
the coneurrence of the party calling him, deprive the latter of his evidence. 
Much less can he do so by agreement with the opposite party. 


AppEaL from Battle, J., at Spring Term, 1844, of MecKLENBURG. 
This was the same case which was before the Supreme Court at its 
June Term, 1841 (28 N. C., 490). The evidence given upon this second 
trial was substantially the same as that stated in the printed report 
referred to, except that the witness Cross was not examined on the latter 
trial, and it did not then appear that five of the warrants upon which 
the defendants’ judgments and executions were obtained had been signed 
in blank. 
(530) When the witness Leroy Springs was offered by the defendants, 
the plaintiff’s counsel produced a written instrument, by which it 
was agreed between the plaintiff and the witness that another suit which 
the plaintiff had against the witness should abide the issue of the pres- 
ent, and it was objected that the witness was interested to defeat the 
present suit, and therefore incompetent. This agreement was entered 
into since the last trial, and the defendants were not parties to it, and 
they therefore contended that, having once acquired an interest in the 
testimony of the witness, he could not disqualify himself by making such 
an agreement with the plaintiff. Of this opinion was the court, who per- 
mitted the witness to be sworn and examined. The plaintifi’s counsel 
contended (1) that the deed in trust, under which thev claimed, was 
executed bona fide and with the sole intent to secure the debts therein 
named; but if it were not, then (2) that it was good between the par- 
ties and as to all persons but creditors and purchasers, and that the de- 
fendants Elms and Irwin had not shown themselves to be either; that 
the judgments and executions produced by these defendants were not 
sufficient evidence of their being creditors, even if they were not tainted 
with fraud, but they were at all events obtained by fraud, and therefore 
void; and that at least some of them were null and void because the 
warrants upon which they were obtained had been signed by the magis- 
trate in blank. 
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The defendants’ counsel contended that they were creditors, of which 
their judgments and executions furnished sufficient evidence; that they 
were fairly obtained; but if they had not been so obtained, the plaintiff 
could not impeach them in this collateral manner. They then insisted 
that the deed in trust under which the plaintiff claimed was fraudulent 
and void: (1) Because it appeared from the testimony of the subserib- 
ing witness that the deed was executed with an understanding that it 
was never to be registered. (2) Because it appeared from the testimony 
of the other witnesses that it was executed upon the condition of 
being kept secret in order to enable Dwight, the grantor, to escape (531) 
and elude the payment of his other creditors. (3) Because it 
appeared from the testimony that the deed was executed for the ease of 
the debtor, as 1t was not to be registered and put in force unless the 
other creditors should press their debts. 

The court instructed the jury that no persons could impeach the deed 
under which the plaintiff claimed but creditors or purchasers; that the 
judgments and executions produecd by the defendants were sufficient 
evidence of their being creditors, unless the objections urged against 
them by the plaintiff were sustainable in law, and in fact sustained by 
the testimony; that as to a portion of the warrants, there was no eyi- 
dence of their having been signed in blank; and as to the others, though 
warrants signed in blank by a magistrate and afterwards filled up with- 
out his knowledge by another person, were nullities, vet the plaintiff 
could not take advantage of it in this collateral manner; that the evi- 
dence introduced in this cause for the purpose of impeaching the judg- 
ments for fraud was material only so far as 1t tended to show that the 
defendants had mm truth no debts against Dwight, and that if the jury 
believed Dwight owed the defendants nothing, and that the judgments 
were all a sham, then they could not impeach the plaintiff’s deed; but if 
the defendants were found to be a fair bona fide creditors, then it be- 
came material to inquire into the validity of the plaintifi’s deed; that 
if the jury should believe from the testimony of the subscribing witness 
that the deed was executed upon the condition that 1t was never to be 
registered, it was void; that if they believed from the testimony of other 
witnesses that it was executed upon the condition of being kept secret 
until the debtor Dwight could escape, and thus elude the payment of his 
other debts, or for the ease of the said debtor, upon the understanding 
that it was not to be registered and put in force unless the other credit- 
ors should press their debts, it was in either case fraudulent and void 
and the plaintiff could not recover. But if they beleved the deed was 
executed solely with the view to secure the debts named therein, and for 
no purpose of ease or favor to the debtor, if was good. The jury 
returned a verdict for the defendants, and the plaintiff moved for (532) 
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a new trial because of the introduction of improper testimony and for 
misdirection in the charge to the jury. 

On the trial, no objection was made that the notes on which the de- 
fendant’s judgments were obtained were not produced, but it was taken 
after the testimony was closed, in the argument to the jury. The mo- 
tion for a new trial was overruled, and the plaintiff appealed. 


Hoke, Osborne, and Boyken for plainteff. 
Caldwell and Alexander for defendant. 


Rerrry, C. J. On the questions affecting the validity of the deed to 
the plaintiff, the directions to the jury conform substantially, and almost 
hterally, to the opinion given by this Court on them when the case was 
here before. Hafner v. Irwin, 23 N. C., 490. They are, of course, now 
approved by us. 

Upon the other points stated in the case, our opinions also concur with 
those of his Honor. 

A creditor must establish his debt by judgment before he can raise 
the question of the validity of a conveyance made by his debtor. As a 
general creditor by contract, he has no right to the property, nor len 
for the immediate satisfaction of his debt. He must, therefore, proceed 
to judgment and execution before he can bring into controversy at law 
the liability of the property to pay the sum recovered by him. Of neces- 
sity, the judgment is evidence of the recovery, and shows that thereby 

the defendant became debtor to the plaintiff therein for the sum 
(533) recovered. It is true that the judgment is not conclusive on the 

party claiming under the deed, for judgments may be fraudulent 
as well as deeds. It is therefore open to the grantee in the deed to show 
that the recovery was, by covin or collusion between the plaintiff and 
defendant therein, for a pretended and not a true debt. But in the first 
instance, the judgment, by itself, is competent and sufficient, and indeed 
indispensable proof of the debt recovered. Even if the objection were 
well founded that the judgments rendered on warrants which were not 
filled up when signed by the magistrate are invalid, it would not help 
the plaintiff in this action. Five of the judgments were not subject to 
that objection, and they constituted a justification for the seizure and 
sale of the property, and bar this action of trover. But we think it 
clear that the objection is untenable. Although the warrants may have 
been filled up by the constable after the signature of the magistrate, and 
although that may have been improper, yet the judgments regularly ren- 
dered thereon cannot, if at all, be collaterally impeached as being void 
for such defect in the leading process. If the party could per directum 
avail himself of this as an error, yet he could not, and much less can 
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third persons question the sufficiency of the judgment incidentally. Not 
to insist that this is a rule of reason and of the common law, it 1s suffi- 
cient that the Legislature has expressly enacted it. By the Rev. Stat., 
ch. 31, sec. 108, it is provided that every judgment by a magistrate hav- 
ing jurisdiction of the subject shall be in force until reversed according 
to law. 

Upon the admissibility of the witness Leroy Springs, the opinion of 
his Honor is supported by the well-known general rule that a witness 
cannot, by creating by his own act a subsequent mterest, without the con- 
currence of the party calling him, deprive the latter of his evidence. 
Much less can he do so by agreement with the opposite party. forrester 
v. Pigon, 1 M. & §., 9, would seem to the contrary. But the case is not 
satisfactory, for it does not appear to have been finally decided, 
but was sent back to a second trial in order to ascertain the facts. (534) 
At all events, it is not sufficient to overturn the established general 
rule laid down in all the best writers, and received constantly in the 
courts of this State, and sanctioned by the approbation of this Court, in 
Rhem ev. Jackson, 18 N. C., 187. To sustain the objection would open 
a wide way for tampering with witnesses, so as to deprive parties of evi- 
dence material to their interest, and to which they had a right. 

PER Cvriam. No error. 


Cited: Thigpen v. Pitt, 54 N. C., 71; Moore v. Ragland, 74 N. C., 
347; Barber v. Buffaloe, 122 N. C., 182. 


WALTER L. OTEY et av. vy. HUGH ROGERS ET At. 


1. When the records of a court are made up. no power but that of the court 
itself can touch them, to alter them. They are in the hands of the clerk 
a sacred deposit over which he has no more power than any other indi- 
vidual, except to preserve them. 


2. One party to a joint judgment against two cannot take up his case to a Supe- 
rior Court by certiorari. 
3. Where an original process, issued against two persons, was served on only 


one, and judgment, by mistake of the sheriff in his return or of the clerk. 
was entered against both, the remedy for the party injured is to apply to 
the court in which the judgment was rendered and have the proceedings 
rectified. 


AppEaL from Pearson, J., at Fall Term, 1848, of Wake. 

This was an application to the Superior Court of Wake County, on 
the part of Nathaniel T. Green, one of the defendants in the case, for a 
certiorart to bring up the record of a suit against him and Hugh Rogers 
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(535) in which a judgment had been rendered against them in the 
county court of Wake. The certvorarz having been granted on 
the hearing of affidavits, ete., in the Superior Court, it was ordered that 
the case be transferred to the trial docket. From this judgment the 
plaintiff appealed to the Supreme Court. 
The facts are fully set forth in the opinion delivered in this Court. 


G. W. Haywood for plainteff. 
Badger for N. T. Green, one of the defendants. 


NasH, J. The case upon which this proceeding is founded originated 
in the county court of Wake. A writ issued, returnable to the court, 
at the instance of Walter Otey against Hugh Rogers and N. T. Green, 
and returned by the sheriff of Wake “executed,” when in fact and in 
truth it never had been served on the defendant Green, who was an in- 
habitant of Warren County. The pleas were general, although the de- 
teudant Green did not appear to the suit, either personally or by coun- 
sel. At and before the trial, the counsel of the plaintiff knew that the 
writ had never been served on Green, and a motion had been made by 
the sheriff and entered of record for permission to amend his return. 
This amendment was never made, nor was there any action by the county 
court on the sherifi’s motion; and the clerk very unaccountably, in carry- 
ing forward the case to the next docket, neglected to carry forward the 
sherif?s motion. According to the record of the county court as certi- 
fied to us by the clerk, the case was put to the jury against both defend- 
auits, a jomt verdict rendered by the jury, and a joimt judgment by the 
eourt. We learn from the affidavit of the clerk himself that, although 
the case was put to the Jury against both detendants, and a joint verdict 
and a jomt judgment rendered against both, yet the record was at that 
time made up against Rogers alone, leaving a blank space to be filled 
by the name of Green; that the first execution issued from his office 
was against Rogers alone, and that he, without consulting the court and 
without any authority from them, when that writ was returned, in- 

serted the name of the defendant Green upon his record and is- 
(536) sued the execution against both defendants. Three other wit- 

nesses testify that the case was put to the jury by the clerk against 
Rogers alone. One of these witnesses was the counsel of Rogers, another 
a gentleman who had been spoken to to appear for Green, but for whom 
he had entered no appearance, and the other was the sheriff of the county. 
The acting clerk has given a transcript of the record as it was originally 
made, from which it appears, so far as it speaks, that the verdist and 
judgment were against Rogers alone; and it further appears that the 
record so made up was by the proper officer read over to the court the 
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next morning and duly approved. When the records of a court are made 
up, no power but that of the court itself can touch them to alter them. 
They are in the hands of the clerk a sacred deposit, over which he has 
no more power than any other individual, except to preserve them. It 
is manifest if the clerk is at liberty to alter them in any particular, of 
his own accord, that they at once cease to imply that absolute verity so 
necessary to all persons whatever. No man’s property would be safe if 
records could be so altered. 4 Bl. Com., 128. The clerk, then, had no 
right to alter, as he did, however pure his motives may have been (and 
we feel no disposition to sav they were otherwise), the records of the 
court. He has. however, certified to us the copy of the record of the 
suit, to which is appended his seal of office. We have no power in this 
proceeding to look behind that seal, and from that record it appears that 
the judgment is against both defendants, and only one ot them has 
applied for and obtained the certiorart under which the case is brought 
here. The original process was never served on the defendant Green, 
and there was no appearance tor Jum, either in person or by attorney. 
It would violate one of the first priueiples of justice secured to us by 
section 10 of the Bill of Rights, that any man should be condemned, in 
lis person or property, without a hearing or an opportunity to be heard. 
The defendant Green might lave obtained redress by a motion to the 
county court of Wake. We have no doubt, upon a proper appl- 

cation to that court, they would restore their records to their (587) 
proper situation, by causing the additions made by the clerk with- 

out their authority to be stricken out. He has not chosen that course, 
but he has resorted to the writ of certiorari as used and practiced in this 
State for the purpose of obtaining a new trial. 

In Gidney v. Halsey, 9 N. C., 552, Judge Taylor atter pointing out 
the difference between the writ of certiorarz in England and in this State, 
observes, that this writ has grown up with the exigencies of the State, 
and been moulded to suit the conveniences of its citizens. Its most fre- 
quent use here is to supply the place of an appeal, when the applicant 
has been deprived of the right, by fraud or accident; and when allowed, 
and by the order of the Superior Court, the case has been transferred to 
the trial docket, its effect is precisely the same—the trial is de novo. It 
must, therefore necessarily bring all the parties before the court; other- 
wise the trial econnot be had in the Superior, as it was had in the county 
court. By many adjudications in our courts, the doctrine is now firmly 
established, that one party to a joint judgment cannot appeal for the rea- 
son that in that case one part of the cause would remain in the county 
court, while the other was in the Superior Court. Hicks +. Gilliam, 15 
N.C., 217; Dunns v. Jones, 20 N. C., 291. It cannot be that the same 
thing may be done indireetly, which cannot be done directly. If one 
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party In a joint judgment cannot appeal, so neither can one party to a 
joint judgment, by certiorart take up a part of the case to the Superior 
Court for a trial de novo. In this case, the defendant Green is the only 
applicant for the certiorart, and it was ordered to be issued according 
to his prayer. The case of Rogers then remains still in the county court, 
although his name does appears a party defendant in this and in the 
Superior Court of Wake. When the cause came on before the Superior 
Court of Wake upon the affidavits, on motion of the defendant Green, it 
was, by order of the presiding judge, transterred to the trial 
(538) docket. 
We think this order was erroneous, and that the certiorari 
ought to have been dismissed as having improvidently issued. 
Per Crriam. Reversed. 


CHARLES DEWEY, CASHIER, Etc., v. CANNON BOWERS ET at. 


A. gave his promissory note to the Bank of the State, to which B. & (. were 
sureties. When the ncete became due, A. offered to discharge it by a draft 
on New York, which the bank declined; but offered to send on the draft 
for collection, and if it was paid at maturity to apply the proceeds to the 
discharge of the note Afterwards the cashier of the bank, by mistake, 
supposing the draft to be paid, cancelled the note and delivered it up to A. 
the principal. It was soon after ascertained that the draft had been pro- 
tested, and in fact it never has been paid: Held, that under these cireum- 
stances the bank was entitled to recover from both the principal and the 
sureties the amount of the nota so cancelled and delivered up. 


AppraL from battle, J., at Special Term in June, 1843, of Waker. 

Assumpsit in which the jury found a verdict for the plaintiff, subject 
to the opinion of the court upon the following case: 

In August, 1837, the defendant Cannon Bowers, offered at the Bank 
of the State in Raleigh, a promissory note for discount, payable to 
Charles Dewey, the cashier of the bank, which is in the following words, 
to wit: 


$6,000. Orange County, 17 August, 1835. 
Six months after date, we, Cannon Bowers, principal, and Charles 
McCauley and Reuben C. Poe, sureties, promise to pay Charles 
(539) Dewey, cashier, or order, six thousand dollars, negotiable and 
payable at the Bank of the State of North Carolina, at Raleigh, 
for value received. 
Cannon Bowers. 
Cuarites McCattey. 


Revsen C. Poe. 
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This note was made in order to procure a loan by its discount at the 
bank for the sole use of Bowers, was offered for discount by him for his 
own benefit, he being the principal therein, and the same being made by 
the said Charles McCauley and Reuben C. Poe merely as his sureties. 
The note was discounted by the bank, and after deducting by way of 
discount and retaining in advance the interest for the time the note had 
to run, the net proceeds were passed to the credit of and paid to Bowers. 
When the note fell due, Bowers applied at the bank to take it up. He 
offered for that purpose, in part, a bill or draft for $5,000, dated Mo- 
bile, 80 January, 1837, drawn by Alexander MeCowen & Co., on G. R. 
Wilson & Co., of New York, in favor of Bowers, at sixty days after sight, 
and endorsed by Bowers, and cash for the residue of the note. The bank 
declined to accept this draft in payment, on the ground that the parties 
thereto, except Bowers, were unknown; but agreed to take the draft 
and send it to New York for collection, the proceeds, 1f paid when 1t 
fell due, to be applied towards the payment of the note. Bowers assented 
to this, deposited the draft to be collected, and applied accordingly, and 
paid in eash the residue of what was due on the note, beyond the amount 
of the draft. The draft was immediately sent on to New York and was 
there accepted, but when presented at its maturity, payment was re- 
fused and the draft protested. The ofhcer of the bank, in entering the 
draft on the books of the bank, by mistake stated it as falling due ten 
days sooner than it did. Of this mistake in the entry, Bowers had no 
knowledge. On the cighth or ninth day after, by this mistaken entry, 
the draft appeared to have become due, Bowers applied at the bank to 
know if the draft had been paid, and to obtain a surrender of 
his note. The officer of the bank, referring to the said entry, (540) 
and it appearing that eight davs had passed since the draft had 
become due and payable, and no notice of its dishonor having been re- 
ceived, supposing therefore that the draft had been paid, delivered up 
the note to Bowers, having first cancelled 1t in the mode used in the 
bank by cutting it through with an iron instrument, and upon the sup- 
position of the draft being paid, intending thereby to cancel it, Bowers 
having then no information of the mistaken entry as to the time of the 
draft falling due, and not intending in any way to deceive the plaintiff 
or the bank. A few days after this, notice of the dishonor of the draft 
was received; and thereupon the bank communicated to the parties the 
fact and the mistake made by the officer, tendered the draft, and re- 
quired payment of what remained due or a new note be given therefor, 
which being refused, this action was brought by the plaintiff, the cashier 
of the bank, and to the use of the bank, in which he declared in several 
counts on the note, and for monev lent, ete. It is contended by the 
plaintiff that the note never having been in fact paid, but having been 
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surrendered and cancelled upon a mistaken supposition of payment, he 
has a right to recover thereupon against all the defendants. It is con- 
tended for the defendants: (1) That the plaintiff never had any right 
to recover upon the said note—that, though in a note discounted by 
the bank, interest for a loan may be taken or retained in advance, yet 
the plaintiff has no such right, and that under the circumstances, this 
note was usurious and in law void. (2) That upon the facts herein be- 
fore stated, the note had been paid or discharged as against all the 
parties. (3) That, if not so as to Bowers the principal, yet as to the 
sureties it had been discharged. (4) That the plaintiff cannot recover 
upon the counts for money lent, against any of the defendants under 
the circumstances herein before stated. (5) That, if not so as to Bowers, 
the principal, vet as to the sureties no recovery can be had upon these 
counts. (6) That, if the defendant Bowers is hable to this action of 
the plaintiff upon all or any of the counts in his declaration, 
(541) had he been sued alone, yet the plaintiff not being entitled to 
recover against the other defendants also, there cannot be a judg- 
ment against either of the defendants. Should the court be of opinion 
that the plaintiff is entitled to recover against the defendants, or either 
of them, upon all or any of the counts in the declaration contained, 
judgment to be entered for the plaintiff according to such opinion— 
otherwise a judgment of non suit to be given. 
His Honor pro forma gave judgment for the plaintiff against all the 
defendants, from which judgment the defendants appealed to the Su- 
preme Court. 


Badger and Iredell for plainteff. 
W. lf. LLaywood for defendants. 


Daniet, J. The mere giving up by Dewey to Bowers of the note 
given by the defendants to the bank, was not a payment or satisfaction 
of it. It was not an act which of itself affected the validity of the note. 
Tor if it was delivered up to the maker by mistake, or if it had been ob- 
tained by deceit, 1t still would be a good and valid note, and the right of 
the plaintiff would not be thereby impaired. It is then to be regarded 
as matter of evidence to show the nature of the transaction and the in- 
tention of the parties. The proceeds of the bill of McCowen & Co. on 
New York, “cf pacd when it fell due,’ was agreed by the parties to be 
applied towards the payment of this note. The bank, as the agent of 
Bowers, the holder of the said bill, immediately sent the bill on to New 
York, and it was there accepted by the drawers—but when it arrived at 
maturity it was protested for non-payment. This New York bill having 
never been paid the defendants’ note in bank therefore by force of the 
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agreement, has never been paid. The plaintiff delivered up the note 
to the defendants under the mistaken belief of both himself and Bowers 
that the money which was due on the New York bill and which 
belonged to Bowers, had been paid to the agent of the plaintiff in (542) 
New York. The plaintiff did not deliver up the note to Bowers 
because it was paid for that was not in fact done, but under a false 
impression by him that it was paid. Would it not outrage every thing 
like justice to permit the defendants to go quit of this note on the plea 
of payment? Suppose that Bowers had given in payment the amount 
in forged bank bills and both parties then bcheved them good bills and 
the plaintiff had then told Bowers that he was paid and had delivered up 
to him his note—there is no doubt but that the plaintiff might, notwith- 
standing, recover on the original note, on giving notice to the defendants 
to produce the original note at the trial. The recovery on parol evidence 
would be on the ground of mistake in delivering up the written note. 
When we ask ourselves the question whether the plaintiff and Bowers 
did not each believe that Bowers, the holder of the New York bill, had 
realized the money due on it, and had paid it into the hands of the 
plaintiff’s agent in New York? We must answer that they did so 
believe and that the note in bank was then punched and delivered up 
on that mistaken belief. For us to say after that, that the note was 
paid or discharged in law, would, it seems to us be monstrous. But we 
are not without authority to support our opinion. Olcot v. Rathbone, 
5 Wendell, 490, was a case where the cashier of a bank, on a note holden 
by the bank falling due, accepted a check on a third person for part of 
the amount, and a new note for the balance, and delivered up the old 
note. It was held on the check being dishonored that an action might 
be maintained on the original note against the maker to recover the 
amount of the check—and that the bare fact of delivering up the old 
note, was not sufficient evidence that the check and new note were re- 
ecived in payment. Secondly, the money appears to have been loaned 
bv the bank; the taking out of the interest, therefore, when the loan was 
made, was not usury. It seems to us that the law is in favor of the 
plaintiff and that the jndgment must be 
Per Crriam. Affirmed. 


(543) 
EX PARTE WILLIAM BRADLEY. 


A prisoner, who has been convicted of a misdemeanor and sentenced to im- 
prisonment in the jail. can onty be entitled to the privilege of the prixon 
bounds or rules, under the act of Assembly. Rey. Stat. ch. 90. see, 11. by 
an express order or rule of the court which sentences him. 


oon 
mae ies 


IN THE SUPREME COURT. [26 
Ex ParTE BRADLEY. 


Badger and fredell applied to the Chief Justice for a habeas corpus 
in behalf of William Bradley, a prisoner confined in the jail of Anson, 
upon affidavits stating the facts which are set forth in the opinion de- 
hivered by his Honor in answer to the application. 


Rerrix, C. J. At the Jast term of Anson Superior Court. William 
Bradley was convicted of an assault and battery, and was sentenced to 
pay a fine of one dollar, and “to be imprisoned in the public jail of 
Anson County for twelve months, and thereafter until the said fine and 
eosts should be paid.” He was committed to the custody of the sheriff 
of the county, and has been kept a close prisoner ever since, but has 
recently tendered to the sheriff a bond with sureties to keep within the 
rules of the prison (which have been laid off by the county court, and 
contain six acres), and demanded of the sheriff to be let out of the 
prison. This was refused by the sheriff upon the ground that he was 
required by the sentence to keep this person within the public jail. 

Upon an affidavit and petition of Bradley, stating those facts, he has 
applied for a habeas corpus, that he might be brought up and an order 
made for his enlargement, according to his application to the sheriff. 
His counsel, however, does not desire that he should be put to the ex- 
pense and trouble of the writ unless it should. be thought that he is entitled 
to the hberty of the rules bounds. 

As I had an opportunity of consulting my brethren on the subject, 

I have availed myself of it, and I now give our unanimous opin- 
(544) ion that the sheriff is bound to keep the applicant a close pris- 

oner. The appheation is founded on the act of 1741, Rev. St., 
ce. 90, s. 11. It enacts, that “for the preservation of the health of such 
persons us shall be committed to the county prisons, the court shall have 
power to mark out such a parcel of land as they shall think fit, not 
exceeding six acres adjoining the prison, for the rules thereof; and 
every prisoner not committed for treason or felony, shall have liberty 
to walk therein, out of prison, for the preservation of his or her health.” 

If there were no other objection to this application but its novelty 
that would be sufficient. It is the first that has been made, as far as we 
have heard, since the act passed which is now more than one hundred 
years. If this were an absolute right of all persons committed under 
sentence for misdemeanors there can be no doubt that it would have been 
long before claimed and constantly exercised. 

But we think the construction of the act is plainly against it. It 
seems to have been made in reference to a known usage and regulation re- 
specting prisons in the mother country. There, by “Rules” of the several 
courts, debtors and prisoners for misdemeanors have the liberty of walk- 
ing in the prison yards, or within such other limits as the courts prescribe 


for their respective prisoners at such hours and on such days as “the 
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rules” may designate. Those “grounds” came in time to be called the 
“rules of the prison,” because they were laid off and the prisoners had 
liberty of exercise therein by rule of court for that prison. In the same 
manner, and for the same purpose, the grounds are to be laid out ad- 
joining our prisons. The courts “shall have the power,” that is to say, 
they may lay off ground, little or much, but not to exceed six acres, 
adjoining the prison for the rules thereof. These last words, “for the 
rules thereof,” show that with each court it was left to make such rules 
respecting prisoners committed by it, as to the extent, periods and dura- 
tions of enlargement out of close prison for exercise and health, 

as the situation of the prison, the season of the vear, the danger (545) 
of escape, or the character of the prisoners, or the enormity or 
mildness of their offenses might suggest to the court, restraining them, 
indeed, from allowing more than six acres in space to any prisoner, and 
from extending the liberty to traitors and felons or persons committed 
as such. Hence also the expression that the prisoner may have hberty 
“to walk therein for the preservation of his health,’ which shows that 
the courts had the power to allow the prisoners merely the “liberty of 
walking,” at particular hours, and require them still to have their abode 
in the prison. Such at first, was no doubt, the practive. But in laying out 
the bounds, the rules of the court in modern days practically exempt 
persons committed in execution for debt from any imprisonment within 
the jail, by allowing them to walk, not for particular hours, but at all 
times of the day and night within the rules. As they are not required to 
eat or sleep in the prison, they are in effect allowed to live out of the walls 
provided they do not go out of the rules. 

But with regard to persons committed under sentence for crimes, no 
rules have ever been passed. At least we have known of none; and the 
applicant does not state that there is any such rule for Anson Superior 
Court. We do not say that it might not be proper in some cases to grant 
to minor offenders the liberty of exercise and fresh air at reasonable times 
and for a moderate period. But that is necessarily as each court may 
order in regard to its own prisoners; for as the imprisonment itself and 
its duration is within the discretion of the court, so must the degree ot 
its vigor be, at least, as to the power of mitigating it within the extent 
allowed by the statute. The reason why no Regula Generalis has been 
adopted by the Court, doubtless has been that our courts are not in the 
habit of sentencing convicts to Imprisonment, unless in those cases 1n 
which the courts think that for the purposes of correction and example 
there should be actual imprisonment during the whole period. But if 
there be any general rule upon the subject in any court, it would be 
under the control of that court, whether each prisoner should or 
should not be allowed the indulgence, and the sentence on this per- (546) 
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son is, “that he shall be imprisoned in the public jail of Anson for 
twelve months.” Of course this prisoner cannot demand an enlargement 
out of prison as a matter of right. 

As I should be under the necessity of remanding the prisoner if 
brought up on habeas corpus, I decline issuing the writ at all, according 
to the suggestion of his counsel. 


Cited: S.v. Pearson, 100 N. C., 417. 


The Honorable Frederic Nash, of Hillsboro, one of the judges of the 
Superior Courts of Law and Equity, was appointed by the Governor 
and Council on 11 May, 1844, a Judge of the Supreme Court, to supply 
the vacancy oceasioned by the death of Hon. William Gaston. Judge 
Nash took his seat on the Supreme Court Bench at the commencement 
of this Term. 


Hon. David F. Caldwell, of Salisbury, was appointed by the Governor 
and Councils on 10 July, 1844, one of the judges of the Superior Courts 
of Law and Equity to supply the vacancy occasioned by the appointment 
of Judge Nash to the Supreme Court Bench. 


396 


INDEX. 


ABATEMENT. See Executors and Administrators. 
AGENT. 


1. In general a mere agent who makes a contract in behalf of another 
cannot maintain an action thereon in his own name, cither at law or 
in equity. Whitehead v. Potter, 257. 


2. But where the agent who makes a contract has a beneficial interest in 
its performance for commissions. ete., as In the case of a factor, a 
broker or auctioneer or a captain of a ship for freight, he may sus- 
tain an action in his own name, although the principal or owner 
might sue in his own name. J/bid, 257. 


3. The consent of the principal or owner is not necessary to enable the 
agent. in those cases, to sue in his own name; it is implied from the 
nature of the agency. J/bid, 257. 


APPEALS. 


1. Where an appeal is filed in the Superior Court, and the appellee re- 
moves the cause to an adjoining county and suffers it to remain 
there for three vears before he moves to dismiss the appeal for want 
of an appeal bond: Held, that the motion comes too late, and that the 
appellee must be intended to haye waived his right to a bond. Wal- 
lace v. Corbitt, 45. 


2. In the case of an appeal from the county to the Superior Court, where 
the cause has been continued for two years in the Superior Court and 
witnesses summoned on both sides, it is too late for the appellee to 
move to dismiss the appeai for the want of an appeal bond. He will 
be considered as having waived his right to a bond. Arrington v. 
Smith, 59. 


ASSUMPSIT. 


When a demand is made for payment of an agent, who has collected 
money and he fails to pay, that failure is in law a refusal to pay, 
so as to entitled the principal to his action against the agent. Hays 
vu, Smith, 254. 


ATTACHMENT. 


When money has been received by a trustee under a deed of trust for the 
purpose of being divided among several persons, and yet remains in 
his hands for the purpose of distribution pro rata, there not being 
enough to satisfy all the purposes of the trust, the distributive share, 
to which one of the persons will be so entitled, is not the subject of 
attachment at the suit of a creditor. under our attachment laws. Cof- 
field v. Collins, 486. 


BAIL. 


1. A plaintiff having recovered a judgment against the principal, issued 
a set. fa. against his bail. On the return of the sci. fa. the bail pleaded 
B97 . 
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BAIL—Continued. 
that no ca. sa. had issued against the principal and the issue was found 
in his fayor. The plaintiff then. after the expiration of some .vears 
from the rendition of the judgment against the principal, issued 
another sci. fa. against the hail. to which the latter pleaded the statute 
limiting the time within which a sci. fa. shall issue against bail: 
Held, that the time during which the former proceedings against the 
bail were pending should not. be deducted from the computation of 
the time within which the sei. fu. was to be sued out. Deviney v. 
Wells, 80. 


2. An oral requisition by a plaintiff in a warrant to an officer to take 
hail is sufficient to justify the latter in making an arrest and insist- 
ing on bail. S. v. Kirby, 90. 


3. But an officer, by virtue of his office, is not an agent of the plaintiff 
for exacting bail; and it may be doubted whether he can become an 
agent for that purpose. Jbid, 90. 


BASTARDY. 


1. In proceeding to charge the reputed father of a bastard child the 
examination of the mother before the justices of the peace must ap- 
pear on the face of the proceedings to have been taken within three 
years from the birth of the child—otherwise they will be quashed. 

' 8S. av. Ledbetter, 242. 


2. If the county court, on motion, refuse to quash the proceedings, the 
party may either appeal, or obtain a certiorari from the Superior 
Court. Jbid, 242. 


3. Where the defect for which it ix moved to quash the proceedings, may 
consistently with the truth be supplied at the instance of the State, 
it is competent to allow the necessary amendment. Jbid, 242. 


4. In the case of a proceeding against the putative father of a bastard 
child, an examination of the mother, which does not appear to have 
been taken on oath is radically defective and the proceeding shouid 
be quashed. S. v. Ledbetter, 245. 


qt 


. The examination of a woman before justices of the peace, charging a 
man with being the father of her bastard child, need not be signed 
by her. 8. v. Thompson, 484. 


6. When such examination was not signed by the two justices. but the 
warrant issued by them was on the same paper and connected with 
it: Held. that this was a sufficient authentication of the examination, 
though it would have been more proper if the examination had been 
signed by the woman and attested by the justices. Jbid, 484. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. A blank indorsement by the payee of a bill or note is an authority to 
a bona fide holder to fill it at any time, as an indorsement to himself 
or any other person or to bearer, and if not filled up, is now consid- 
ered as making the bill payable to bearer. Hubbard v. Williamson, 
266. 


2. But where there is a first and second endorser in blank, the holder of 
the bill cannot support an action against them jointly, without filling 
up the endorsement of the first endorser, so as to show an authority 
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in the second endorser to give a title to the plaintiff as holder. The 
endorsement may be filled up, as a matter of course, on the trial, but 
if not done, the plaintiff must be nonusuited. Jbid, 266. 


3. A. gave his promissory note to the Bank of the State. to which B. and 
C. were sureties. When the note became due A. offered to discharge 
it by a draft on New York, which the bank declined; but offered to 
send on the draft for collection, and if it was paid at maturity, to 
apply the proceeds to the discharge of the note. Afterwards the 
cashier of the bank. by mistake, supposing the draft to be paid. can- 
celed the note and delivered it up to A., the principal, It Was soon 
after ascertained that the draft had been protested. and, in faet, it 
never has been paid: Held, that under these circumstances, the bank 
was entitled to recover from both the principal and the sureties the 
amount of the note so canceled and delivered up. Deirey ve. Bowers, 
538. 


BONDS. 


A bond payable to the State given by a public officer for the discharge of 
public duties, though not taken in the manner or by the persons 
appointed by law to take it. will be good as a voluntary bond. Being 
for the benefit of the State, the State will be presumed to have ac- 
cepted it when it was delivered to a third person for her use. S. wv, 
MeAltpin, 140. 


BOOK DEBTS. 


Under the book debt law a plaintiff may prove by his own oath a balance 
due to him of sixty dollars or under. although his account produced 
appears to have been originally for more than sixty dollars, but is 
reduced by credits below that amount. WeWilliams vv. Cosby, 110. 


BUNCOMBE TURNPIKE COMPANY. 


1. The Buncombe Turnpike Company are bound by their charter to keep 
their road in good repair. and are indictable if the road is suffered to 
become ruinous. N.ow. Patton, 16. 


2. The president and directors of the conipany are bound to exert all 
their powers and apply all their means, as such officers. to the keep- 
ing of the road in order: and for a default in the performance of 
this public duty, are liable to indictment. /bid, 16. 


CERTIORARI. 


1. Where a judgment was rendered against a party in the Superior Court 
of a county which is distant from that in which he resides and in 
which he has few acquaintances. where he had been induced to be- 
lieve the verdict of the jury would be in his favor. when the court 
did not decide on his motion for a new trial until the last day of the 
term, when he had prayed an appeal to the Supreme Court and it 
was granted but he was unable after all his exertion to obtain sureties 
for the appeal in the county where the suit was tried, and he more- 
over set forth in his affidavit that he had merits on his side; the Court 
granted a €ertiorari. Trice v. Yarborough, 11. 

2. Where an appeal from a Superior to the Supreme Court has not been 
filed in proper time, a certiorari will not be granted, unless it be 
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applied for at the term when the appeal should have been filed. 
Staples v. Mooring, 215. 


3. An allegation that a party had a good defense at law. which he lost 
without his fault but by the fault of the other party. will not entitle 
him to a certiorari. If the other party insists on an unconscientious 
advantage at law. the proper remedy is to be sought in a court of 
equity. Watts. cv. MeBoyle. 931. 


4. One party to a joint judgment against two cannot tuke up his case to 
a Superior Court by certiorari. Otey v. Rogers, 554. 


CHILDREN BORN AFTER THE MAKING OF THEIR FATHER’S WILL. 


1. A provision by a parent for a child in any manner or at any time— 
except in the case of partial intestacy—excludes such child from the 
benefit of the act of 1808, Rev. Stat., c. 122. s, 16, providing for 
children born after the making of their father’s will; yet to have 
that effect, the estate derived by such child must he er provisione 
parentis, and not from any other source. Meares v. Meares, 192. 


2. A provision however inadequate, will exclude a child from the benefit 
of this act. /Jbid, 192. 


CONSPIRACY. 


1. To charge persons with a conspiracy to cheat and defraud a third per- 
son there must be a collusion and participation in the scheme or its 
execution. Mere silent observation and aequiescence are not suffi- 
cient. Brannock v. Bouldin, 61. 


2. Unless the persons charged by some deed or word became parties to 
the plot to cheat, they could neither have influenced the acts of the 
person defrauded nor contributed to his losses; and therefore they 
are not liable to his action. Jbid, 61. 


5. One may be bound to speak the truth concerning any matter or thing, 
with which he or his rights are connected, and not suffer another to 
deal respecting them under a delusion. But in respect to matters, 
with which he is in no wise concerned or connected, he is not charged 
with the legal duty of preventing mischief to others by communicat- 
ing what he knows, but he may be silent. /bid, 61. 


4. In an action on the case in the nature of a conspiracy charging that 
the defendants combined to injure the plaintiff’s credit. it is necessary 
for the plaintiff to aver in his declaration the means by which such 
injury was intended to be eifected. Netzar vr. Wilson, 501. 


5). It is no ground to support such an action that the defendants, having 
an execution levied on the plaintiff’s property, required that the sale 
should be for specie. Jbid, 501. 


6. Nor can such an action be maintained upon the ground that the defend- 
ants had by fraud obtained from the plaintiff the assignment of a 
judgment and the transfer of a bond not endorsed, for in a court of 
law the property in these still remained in the plaintiff. /hid, 501. 


=] 


Nor can it be maintained on the ground that the defendants had fraudu- 
lently procured a conveyance of a slave from the plaintiff: for if the 
fraud or imposition was of such a nature as rendered the conveyance 


400 


INDEX. 


CONSPIRAC Y¥—Continued. 


8. 


void at lew, then the plaintiff has not lost his property; if the con- 
verance was good at law, then the plaintiff’s only redress is in equity. 
ibid, 501, 


A vendor is liable in an acticn of deceit for fulse representations as to 
the title or qualitics of a chattel sold by him: but no action for a 
cheat has ever been maintained by a seller against a purchaser for 
the misrepresentations of the latter upon those points. 7bid, 501. 


CONSTABLES. 


Ne 


~l 


10. 


The county court ix the proper judge of the return of the election of 
a constable, and its adjudication thereon, while it remains in force, 
cannot be questioned. S. vu. Washburn, 19. 


. In such a case parol evidence connot be received to show that in fact 


no election took place. Jbid, 19. 


Where a suit is brought on a constable’s bond. and it appears the con- 
stable was appointed by the county court, it is incumbent on the 
plaintiff to show that the people of the captain’s company had failed 
to elect a constable, or that the person so elected had died or failed to 
qualify and give bond and security, or that there was a tie. The 
appointment of the court. and of course the bond given, are under 
any other circumstances, veid. Sumney v. Wagness, 217. 


A constable is not bound to levy an execution on the property of the 
principal in preference to that of the surety. unless the magistrate 
in his judgment has declared which is surety and has endorsed such 
discrimination on the execution. Stewart v. Ray, 269. 


. The magistrate is not bound to make such discrimination, except upon 


the application of, and due proof by, the surety. J/bid, 269. 


Where the only evidence of the appointment of a constable is that 
“A.B. was appointed constable for the town of Oxford, who enter- 
ing into bond for $4,000. with C. D. ete. as securities. was duly quali- 
fied.” Held, that in the absence of any evidence from the records of 
the court, that there was a vacancy, the county court has no power 
to appoint a constable, and a bond given under such appointment, is 
yoid. Harris v. Wiggins, 278. 


. To make the appointment of a constable by the county court valid, it 


must appear from the record of the court itself that the appointment 
was made under such circumstances, as under our Statute, authorized 
them to make it. Pierce v. Jones, 326. 


Parol evidence to shaw that one had or had not been elected constable 
by the people at the regular period of election is not admissible. 
Tbid, $26. 


Nor is such evidence admissible to show that a regular return had 
been made to the county court by the proper returning officer of the 
election of a constable by the people, and that such return had been 
lost or destroyed by the clerk of the court. bid, 326. 


Nor is it competent to prove by parol evidence that the proper num- 
her of justices was on the bench. when the appointment of constable 
was made. /bid. 326. 
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11. The proper course in such Gases is to move the county court to amend 
the record. nunc pro tunc, so as to make it speak the truth. J/bid, 326. 


12. Where the record of the county court stated. that “A. B. having been 
appointed constable, came into open court and was qualified accord- 
ing to Jaw”: Held, that the record must be understood to mean, he 
had been elected, and elected in the manner the law requires con- 
stables to be elected, to wit, by the people. S. vo. Fudlenwider, 56-4. 

See Executions. 


CONTRACTS. 


1. R. D. executes to H. E. an instrument under seal in the following 
words: “Five months after date I promise to pay H. I. the sum of 
£50 for a horse, said horse to be H. E.’s horse till paid for’: Held, that 
this was only a conditional sale of the horse, and not an absolute 
sale and a mortgage from the vendee to the vendor. Filison v. 
Jones, 48. 


2, Where on a contract for the sale of a horse the vendor is to retain the 
title until the purchase money is paid, and the vendee gives his note 
for the price and takes possession of the horse. it is competent for 
the vendor, in an action to recover the horse from one claiming under 
the vendee, to show a judgment on the vendee’s note. execution and 
return of nulla bona, in order to show that the price had not been 
paid. Gaither v. Teague, 65. 


3. A sheriff from whose custody a prisoner confined for debt had escaped, 
agreed with B. that if he would retake the prisoner and deliver him 
at the county town within a certain time, he would pay him $400—- 
B. took the prisoner and had him under his care, within the time 
specified. at his own house some miles from the county town, intend- 
ing to deliver him to the sheriff, when the sheriff went to the house 
of LB. and seized the prisoner himself. In an action by B. against the 
sheriff: Held, first. that the contract was not illegal: secondly, that 
the sheriff having prevented the plaintiff from literally performing his 
contract. while he was in the progress of doing so. was answerable 
to him for the stipulated sum. <Asheraft v. Allen, 96. 


4, A. by deed conveys to B. a negro woman in exchange for a negro boy 
with this condition in the deed, that B.’s heirs shall convey their 
right derived from their grandfather to A., and if they do not, each 
party is to resume the right to his negro. Held, that before B’s heirs 
refuse to make this conveyance of their right, the right of B. to the 
negro woman is not divested out of, but remains in him. Walker v. 
Reed, 152. 


5.. Where the grantor of a tract of land reserved to himself and his heirs 
“all the saw mill timber on the land standing or being, or which may 
hereafter stand or be on the said land or any part thereof ;” Held, that 
the grantor and his assignees had only a right to the saw mill timber 
then on the land, or to such trees as might thereafter become fit for 
saw mill timber, when they became so fit. but that they had ho right 
to prevent the grantee of the land from cutting down pine saplings, 
though these might, if left undisturbed, have become saw mill tim- 
ber at some future time. Robinson v. Gee, 186. 
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6. Held, further, that if the person claiming under such reservation of 
saw mill timber had been injured by the grantee of the land cutting 
down such timber, his proper remedy was by an action of trespass 
quare Glausum fregit. Ibid, 186. 


7. A. contracted to deliver B. 280 logs of timber to be staked in the river, 
at or near Plymouth, at a place to be designated by C. <A. delivered 
130 Jogs and staked them at a place so designated. He then gave 
notice that he would have the other logs there on 7 July, if the 
weather was favorable. On 7 July, the logs were rafted to Plymouth 
and staked at the same place at which the other logs had been staked. 
No notice was given to B. or his agent, that the logs were there. 
Five days afterwards the logs were lost in a violent storm. Held, 
that this was a sufficient delivery to entitle A. to recover the price of 


epered 


the timber. Williams ve. Johuston, 255, 


8. Where A. gvave anu absolute bill of sale to B. for a horse, with a parol 
agreement that A. might redeem the horse, the contract was fraudu- 
lent and void as against the creditors of A.; but if A. subsequently 
sells the horse to B. Dona fide and for a valuable consideration, be- 
fore any lien of the creditors attaches, this sale is not affected by 
the previous fraudulent contract. but is valid against the creditors. 
King vc. Cantret, 251. 


9. Mutual promises constitute a good consideration for a contract. White- 
head v. Potter, 257. 


10. Where A., the plaintiff, had a deed of trust under which he claimed 
the debtor’s property, and at a sale by execution of the same prop- 
erty, declared that he objected to the sale, unless the purchaser would 
agree to pay his debt, and he had a private conversation with the 
person who afterwards bid off the property: Held, that the plaintiff 
had no right in an action of adssumpsit against the person who pur- 
chased property. to recover the amount of his debt. Jordan v. Wil- 
son, 322. 


COVENANT. 


1. Where the plaintiff had covenanted that he would build and complete 
a house for the defendant. to be completed by the first day of April, 
1842, and the defendant in the same deed agreed to pay the plaintiff 
$2.500 when the house was completed: Held. that the latter was a 
dependent covenant. and the plaintiff could not recover on this cove- 
ant, unless he showed that the house was completed by 1 April, 1842. 
Clayton v. Blake, 497. 


2. The dependence or independence of covenants is to be collected from 
the evident sense and meaning of the parties. and however trans- 
posed they may be in the deed, the precedency must depend on the 
order of time in which the intent of the transaction requires their 
performance. /bid, 497. 


3. Where a house has been built under a covenant, though not according 
to the conditions of the covenant. and the person for whom it is built 
accepts it: although the party building cannot recover on the cov- 
enant, he may. in a proper action, recover «a remuneration for his 
work. labor, ete. /Jbid, 497. 
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COUNTY FUNDS. 
The county court and not the sheriff or county trustee is to judge of the 


propriety of an order for the payment of money out of the county 
funds, and therefore the latter must pay it if he has the funds, and 
if he refuses, the person in whose favor the order is drawn is entitled 
to an action on the official bond of the sheriff or trustee. S. v. Afe- 
Alpin, 140. 


DECEIT. 
Where one has given a deed of trust on his preperty to he sold for the 


benefit of his creditors, and they have neither released their claim 
on him nor assented to the deed, he has such an interest in the sale 
of the property, that if, at a sale made by his trustee he stands by 
and sees property sold in which he knows there is a latent defect and 
does not disclose it, he makes himself liable to the purchaser in an 
action for deceit. Case v. Edney, 935. 


DEVISES AND BEQUESTS. 


1. 


ho 


er) 


Before the act of 1827, (1 Rev. Stat., ch. 122, s. 1J,) a bequest of per- 
sonal property to “A. and his heirs,” and “if he should die and leave 
no lawful issue,” then over to B. was a good executory limitation to 
B.. to take effect if A. died without leaving any issue living at the 
time of his death. Robards v. Jones, 53. 


And if B. died before A., this executory interest was so far vested. that, 
on the happening of the contingency the executor or administrator of 
B. would take it. Ibid, 53. 


The executor or administrator of A., dving without leaving issue living 
at his death, is of course not responsible to bis creditors or legatees 
or next of kin for the property so bequeathed. /bid, 53. 


A. before the act of 1827. Rev. Stat., ¢ 122, s. 11. bequeathed as fol- 
lows: “I give to my son J. W. all my negroes, to wit, etc.. to him and 
his heirs lawfully begotten of his body; but if he should die without 
lawful heirs. then my wish is for 8S. W.. to him and his heirs forever.” 
Held, that the limitation over to S. W. was too remote. and that J. 
W. took the absolute estate in the slaves. S&. wv. Skinner, 57. 


Where there is a gift in a will to a class of persons. as to children, 
courts are always anxious to effectuate the intention of the testator, 
by ineluding in it as many persons, answering the description, as pos- 
sible. Weares v. Ifeares, 192. 


When legacies are given to children, payable or to be divided at some 
period subsequent to the testator’s death, then those persons, whether 
born before or after the making of the will or before or after the 
death of the testator, who come into heing before the period of 
division, ete. and answer the description at that time. are entitled. 
Ibid, 192. 

In construing a father’s will. although the division may not be post- 
poned, a gift to his own children will be held to include all of them 
in being at his death, unless it be evident upon the will that the tes- 
tator meant the provision only for those living at the date of the will. 
Ibid, 192. 

A testator devised certain slaves to three of his daughters and to a 
child (then in ventre sa mere) to be divided at a designated period, 
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and then directed, “And if either of my daughters or the child 
which my wife now appears pregnant with. as aforesaid. should die, 
after the division without lawful issue it is my will that such part 
should be equally divided between my wife and my surviving chil- 
dren.” The child afterwards born (a son) died after the division 
and without issue, leaving his mother and two of the daughters sur- 
yviving him: J/feld, that the limitation over was good as to the mother 
and the two surviving daughters: but that it did not extend to the 
children of one of the daughters who had died before the son. WN. #. 
Norcom, 255. 


9, A testator having several children, devised to his two sons W. W. and 


10. 


11, 


12. 


14. 


R. W. a tract of land, to them and their heirs forever. In a subse- 
quent clause, after many previous devises, he devises as follows: “I 
will that if any of my children die without issue leaving a wife or 
husband, it is my will such wife or husband shall be entitled to one- 
half of the property, the other half to be equally divided between 
my other children or their heirs.” Held, that the contingent limita- 
tions over were good, and therefore that W. W. and R. W. could not 
convey an absolute and unconditional estate in fee simple free from 
those limitations. Garland v. Watt, 287. 


A testator devises one tract of land in fee to his daughter E. and 
another to his daughter F.. and then, in a subsequent clause, as fol- 
lows: “I further will that my daughter TE. shall be entitled to all the 
wood of every description. to be taken off as suits her convenience, 
of that tract of 3800 acres of land bequeathed to F.. most convenient 
and adjacent to her plantation, lving west and south of certain other 

Quion v. Murray, ol. 

Held, first, that the devise gave to E. all that portion of the vegetable 
kingdom that grows on the jand, and is of a woody or arborescent 

. ature. with the liberty of ingress and egress to cut and take it away. 
Lbid, 51%. 


s 


lands,’ 


Secondly, that this devise was in fee. xnd therefore the said EF. conld 
convey it to another in fee. /bid, 517. 


Thirdly, that the testator did not intend to give to FE. all the wood grow- 
ing on the land devised to F.. but only such as was convenient. and 
was on that portion of F.’s tract that Jay south and west of the 
designated tracts. /bid, 517. 


A. devised to his two grandchildren W. and C. a certain tract of land 
called Whitehall, to be equally divided between them. provided, that 
if W. “within a reasonable time would transfer by deed to his sister 
(. all the estate and title his father shall confer on him or may accrue 
to him in that tract of land now owned by his father” called Bell’s 
Chapel, “then my will and desire is that the said W. have and hold 
the whole of the said: tract called Whitehall.” Afterwards the father 
of W. died, seized and possessed of the said tract, Bell’s Chapel, 
but by his last will devised the whole of the same to C. W. although 
he had no title to the Bell’s Chapel land. still tendered a deed to 
his sister C. for all his right and interest in the same. and insisted 
that he thus became entitled under the will of A. to the whole of the 
Whitehall tract: Held, that as W. had no right or interest in the 
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Bell Chapel land. his deed was inoperative, and the event on which 
the title fo one-half of the Whitehall tract was to be divested out of 
(. and vested in W. had not occurred, and of course W. had no right 
to it. Bell v. Davis, 521. 


15. When the event which actually happens, comprehends that for which 
the gift in the will provided, as the greater Includes the less, so that 
the one of necessity involved the other in substance and effect, then 
the court will adjudge the estate dependent upon the condition to have 
vested. /bid, 521. 


16. But where there is no such necessary consequence, the court may say 
that the event, on the happening of which by the will the estate is 
to go over, has not occurred. bid, 521. 


DITCHES. 

1. In the case of a petition to a county court to permit a party to cut a 
ditch for the purpose of draining his land through the land of an- 
other, the jury alone have the power to decide whether the ditch 
is needed, how it shall be dug, and the damages to be paid to the 
owner of the land. The county court can only direct the verdict to 
be recorded, or order a new jury. Collins v. Haughton, 420. 


2. No appeal lies from the decision of the county court on these matters 
to the Superior Court. Jbid, 420. 


3. The Superior Court may, however, revise the decision of the county 
court, either by writ of error, or by a certiorari in the nature of a 
writ of error. Jbid, 420, 


4. Where A. and B.. owning lands adjoining, agreed that B. might cut 
ditches on A.’s land, which were useful both to A. and B. and they 
should be dug. wider the direction of A. and until he was satisfied, 
and when the ditches were accordingly so dug by B. and vwsed and 
enjoyed by him during A.’s lifetime and for three years afterwards 
without complaint: Held, that although the license to use the ditches 
on A.’s laud expired on A.’s death, and the person succeeding to his 
title might fill up these ditches, if he thought proper to do so, yet he 
could not sue B. for a nuisance, especially without a reasonable no- 
tice to discontinue the use of the ditches. Carter v. Page, 424. 


DOWER. 


1. In a petition for dower, it is sufficient for the widow to state that her 
husband died seized of the lands. It is not necessary to state that 
the heirs entered as heirs, or to set forth deeds executed by her hus- 
hand to the heirs in his lifetime and allege that they were fraudu- 
lent as to her. WceGee v. JicGee, 105. 


Ne 


. Upon the trial of the issue, if made by the answers and replication, 
whether he died seized or not, the question of fraud will arise. 
bid. 105. 


. When the conveyances of the husband to his heirs are to operate only 
after his death, and in the meantime he is to have the enjoyment of 
the land, the conveyances are to be deemed colorable and void as to 
her. /bid, 105, 


te 
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4, This presumption can only be repelled by his having made an effectual 


— 


2. 


6. 


* 


8. 


9. 


provision for his wife. /bid, 105. 


Where the husband in executing a conveyance to his heirs. declares 


the object to be to defeat his wife of dower. this is a case of actual 
fraud. J/bid, 105. 


Where a deed is made by a husband to his heirs to defeat his widow of 


dower, the circumstance of his afterwards attempting to make a will 
in her favor for a part of his lands, is not admissible on the question 
of fraud between the widow and the heirs, because, being incomplete, 
it was only the subsequent declaration of one. who had committed a 
fraud. of his not intending fo do so. 7Tbid, 105. 


* 


The possession of a widow of land assigned to her as dower, is not 


adverse to the mortagee of her husband or the assignee of the mort- 
gagee. Williams v. Bennett. 122. 


The mortgagor is concluded by his deed. and after its execution his 


possession is by the consent of the mortgagee. and is in law the pos- 
session of the mortgagee. /bid, 122. 


The widow’s estate in her dower land is but a continuation of that of 


her husband, and is affected by the same estoppels which attached 
to it in the hands of the husband. /bid. 122. 


EJECTMENT. 
In an action of ejectment upon the death of the defendant a sci. fa. and 


a copy of the deciaration must be served on the heirs at law, in 
the manner prescribed by the act. (Rev. Stat... ch. 2. sec. 7, 8S. 9.) 
within two terms after the decease of the defendant. or the suit will 
stand abated. It is not sufficient to apply for such process irithin the 
two terms. Love. v. Scott, 79. 


EVIDENCE. 
1. The party impeaching a witness should enquire of the attacking wit- 


ness, whether he has the means of knowing the general character of 
the witness impeached. State v. O’Neale, SS. 


2. He may answer that question without saying that he knows what a 


majority of the neighbors say of that witness. Such is not the only 
means of acquiring a knowledge of general character. Jbid, SS. 


3. But the attacking witness cannot be asked by the party introducing 


him simply. “in arhat estimation the witness impeached was held in 
his neighborhood.”  [Uid. Ss. 


4, The settlement by a sheriff of his public accounts with a committee of 


oD) + 


finance of his county. with whom he is bound by law to settle, is an 
act performed in fhe regular course of official duty. and is, at least. 
prima facie, binding on the sheriff and his sureties. State v. AMe- 
Alpin, 140. 

ividence in a suit against a sheriff and his sureties that he owed a 
particular amount in February, is evidence that he owed the same 
amount in the succeeding August. unless the contrary is proved. 
Ibid, 140. 


6. Where the question was of a gift or loan by a father to his son-in-law, 


the declarations of the father to his daughter (wife of his son-in-law) 
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two weeks before the delivery of the property, as to the nature and 
effect of the delivery he was about to make, were proper evidence in 
behalf of the father against the son-in-law, though such declarations 
were never communicated to the latter. Jfoore v. Gwyn, 275. 


7. A private conversation between a father and his son and the advice of 
the latter, as to the conduct the father should pursue in relation to the 
public sale of property which the father claimed, cannot be given in 
evidence in behalf of the father. J/bid, 275. 


8. As the law will not permit the plaintiff to be a witness for himself, 
neither will it permit him to make his own acts and declarations, 
done or spoken in the absence of the defendant, evidence for himself 
to impeach his adversary’s witnesses, or for any other purpose tend- 
ing to support his own side of the issue. Ward v. Hatch, 282. 


9. Where a suit is brought on a constahle’s bond against the sureties 
alone in that bond a receipt signed by a constable of a claim to col- 
lect, is not evidence against them. WN. v. Fullenwider, 364. 


10. A surety, in general, caunot be affected by evidence of an admission 
made by his principal, unless it be a part of his contract. as that 
accounts kept by him shall be true. J/bid, 364. 


11. Where the constable is not a party defendant, the plaintiff may exam- 
ine him on oath, and such testimony is of u higher grade than his 
receipt. Ibid, 364. 


12. Where the question was whether tolls were paid by an individual to a 
public Turnpike Company, between the 22 September, 1854. and the 
1 September, 1835, where the collector during that period had kept 
no books and was now dead; the circumstances of his havinz col- 
lected toll from the individual just before the commencement of that 
period, that during that time. on a contest between the company 
and the individual. the company directed him to close the gates 
unless the toll was paid, that the individual was bound to convey the 
public mail over that read and that the successor of the deceased 
collector immediately on his coming into office, collected tolls—were 
evidence to be left to the jury. and in the opinion of this Court suf- 
ficient evidence to show that the tolls had been paid during that dis- 
puted period. Newland v. Turnpike Co., 372. 


18. In an action against a person charging him as a partner it is compe- 
tent for him in exoneration of himself, to introduce the original 
articles of copartnership of the firm of which he is alleged to have 
been a member. Hunn v. McKee, 475. 


14. In an action against one charging him to be a partner in a particular 
firm it is competent for him to introduce as a witness in his behalf 
a person who was an acknowledged member of that firm, unless it be: 
admitted by the pleadings, or sworn by the witness on his voir dire, 
that the defendant was also a member. Jbid, 475. 

15. A communication voluntarily made to counsel after he has refused to: 
be employed by the party making it. does not come within the rule 


of confidential communications, and is therefore admissible in evi-. 
dence. NSetrear v. Wilson, 501. 
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16. A witness cannot by creating by his own act a subsequent interest, 
without the concurrence of the party calling him, deprive the latter 
of his evidence. Much less ean he do so by agreement with the 
opposite party. Hafner v. Iravin, 529. 
See Slander. 


EXHCUTIONS. 


1. A. held a mortgage on a tract of land which was subject to the lien of 
an execution against the mortgagor. At the sale under the execu- 
tion the land brought more than the amount of the execution: Held, 
that the mortgagee was entitled at law to recover the surplus, Jones 
ve. Thomas, 12. 


Con finned. 


2, Where a constable returned on an execution against A. B. “levied on 
land supposed to be upwards of 100 acres. where R. H. lives on—no 
other property to be found.” and it appeared in evidence that A. B. 
had tivo tracts of land in the county. each of about 100 acres, on one 
of which he lived himself and on the other J. H. lived—and that 
the latter was known as the land of A. B. on which J. H. lived— 
Held, that the want of certainty in the description of the land levied 
on was not aided by the parol evidence. and that the party claiming 
by purchase at a sale made under that leyy aequired no title. AMar- 
risey v. Lore. 3s. 


3. Where the identity of land levied on by a constable with that claimed 
under a purchase under that levy is sought to he established by parol 
evidence, the enquiry is one of fact for the jury. not of law for the 
court. /bid, 388. 


4, When an officer. who has levied an execution on personal property, 
voluntarily permits the defendant in the execution to .regain posses- 
sion of the property. his lien is so far gone, that the levy of a subse- 
quent execution by another officer on the property so in possession of 
the defendant shall be preferred. Wilson v. Hensley, 66. 


5. Where one crops or works with the owner of land for a share of the 
crop. and after it is made the crop is divided, the share of the per- 
son who has so worked is liable to be sold, though it was levied on 
before the division, and though it still remains in the crib of the 
owner of the land. Hare uv. Pearson, 76. 


6. Where a sheriff, having several writs of fi. fa. and vend. er. against a 
person at the instance of different creditors, takes an indemnifying 
bond from one of the creditors, and sells in consequence of that 
indemnity, he has no right afterwards to apply to the court for its 
advice as to the distribution or payment of the money raised by the 
sale, especially when he has not paid the money into the court. Ram- 
sour v. Young, 1858. 


7. Advice. given by the court on such an er parte application, would not 
bind any of the creditors, who might still pursue their remedy against 
the sheriff, if they thought themselves aggrieved by his refusal to 
pay them. Jbid, 135. 


8. When the court. however. proceeds on such an application to give its 
advice, the proceeding being er parte, none of the creditors have a 
right to appeal. Jbid, 133. 
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9. An irregularity by the sheriff in making a sale under an execution can 
only be objected to by him whose property is sold under the execu- 
tion or by those claiming under him. Hollowell v. Skinner, 165. 


10. A sale by a crop of corn in a field by a sheriff under execution is 
vood, although the sheriff was not in nor immediately at the field, if 
he was near enough to be in plain view, so that bidders saw what they 
were bidding for: for that is the purpose of requiring the thing to 
be present. Skinner v. Skinner, 175. 


11. Any irregularity in the return of a justice’s execution levied on land, 
aus that if was not returned to the next court, or that the personal 
property was not exhausted, or auy other error of the court in order- 
ing a sale of the land, when the personal property levied on has not 
been exhausted. can only be objected to by the defendant in the exe- 
cution. Whitaker v. Petway, 182. 


12. On the application of a sheriff for the advice of the court, how he is 
to apply moneys raised by him under several ff. fa.’s on judgment in 
court and writs of venditioni erponas issuing on orders for the sale 
of land levied on by a justice’s execution, the court will not look be- 
hind the orders of sale and the venditioni exrponms issuing thereon. 
Ibid, 182. 


13. A venditioni cxponas to sell lands tested after the defendant in the exe- 
cution had died without any scire facias against the heirs, is null and 
void. Samuel v. Zachery, 377. 


14. An execution in the name of “William Barnes, Guardian,” is not sup- 
ported by a judgment in the name of “Charity, Penelope and Sarah 
Newsom, by their guardian, William Barnes,” and is therefore void. 
Newsom v. Newsom, 381. 


EXECUTORS AND ADMINISTRATORS. 


1. Where a man dies intestate and there being no administration on his 
estate, the next of kin take possession of it, no legal title vests in 
them, however long they may possess it; but if an administrator he 
appointed even ten years afterwards, the legal title then vests in him. 
and relates back to the death of the intestate. The possession of the 
next of kin, in the meantime. though claiming it as their own. is no 
bar to his recovery of the property. Whit vo. Ray, 14. 


2. Where A. and B. were co-executors of C., and A. gave his bond for 
money to B., styling him executor. and stating that he himself had 
borrowed the money in his private capacity and not as executor, and 
B. afterwards died—/feld. that B.’s executor or administrator could 
maintain an action on this bond, and this even without having set- 
tled or paid over the amount to another executor. Alston v. Jack- 
son, 49. 

3. It is well settled in this State that after a suit by a creditor, an execu- 
tor cannot prejudice that creditor by a voluntary payment of another 
debt of equal dignity. Hall.c. Gully, 345. 

4. It is also weil settled that after a plea in one action, the executor can- 
not prejudice the plaintiff therein by availing himself as a defense 
for want of assets. of a judgment in another action subsequent to the 
plea in the first. /bhid, 345. 


410 


INDEX. 


EXECUTORS ANJ) ADMINISTRATORS—Continued. 
5. The plea ought to state the assets truly as they existed in the one case, 


at the time of the suit brought. and in the other, at the time of the 
plea pleaded. Jbid, 345. 


6. Therefore an executor or administrator cannot plead. as a plea puis 


darrein continuance, judgments recovered against him and no assets. 
ultra. Ibid, 345. 


7. The reason for this rule is stronger in this State than in England, 


because here the executor is allowed nine months from his qualifica- 
tion before he is compelled to plead. Jbid, 5-45. 


8. More especially should this rule be enforced when as in this action, 


the justice of the plaintiff’s demand is admitted at first and the only 
contest is about the assets. and the defendant asks to be permitted to 
Plead this plea after six years litigation of the question of assets. 
Ibid, 345. 


FORCIBLE ENTRY. 


1. In an indictment at common law for a forcible entry it is sufficient to 


prove that the defendant entered with such force and violence as to 
exceed a bare trespass. 8S. v. Pollok, 305. 


2, Where a party entering on land in possession of another. either by 


his behavior or speech, gives those who are in possession, just causé 
to fear that he will do them some bodily harm if they do not give 
way to him, his entry is esteemed forcible. whether he cause the ter- 
ror by carrying with him such an nnusual number of attendants, or 
by arming himself in such a manner as plainly to intimate a design 
to back his pretensions by force, or by actually threatening to kill, 
maim or beat those who continue in possession, or by making use of 
expressions plainly implying a purpose of using force against those 
who make resistance. /bid, 305. 


FRAUD. 


A, 


oD. 


4, 


Though a conveyance may be fraudulent as against creditors, it is good 


against the grantor and fort feasors, not claiming as creditors. Worth 
v. Northam, 102. 


Where a father places personal property, other than slaves, in the pos- 


session of his son, about the time he arrives at age, and suffers him 
to continue such possession, uncontrolled for a considerable time, 
using it as his own, the law implies a gift, which can only be rebutted 
by express evidence of a mere loan, Hollowell v. Skinner, 165. 


But, although an imposition on particular creditors by false representa- 


tions on the part of the father of the son’s credit might make him 
liable in a proper action, yet even an express fraud of that kind 
would not work a change of property so as to render what was really 
the property of the father subject to an execution against the son. 
Ibid, 165. 


Where in a deed of trust for the satisfaction of creditors the maker 


of the deed reserves to himself a general power of revocation and 
declaration of other trusts, by which he may be henefited, the deed 
is fraudulent on its face and void. Cannon v. Peebles, 204. 
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5. But where the maker of the deed only reserves the privilege of adding 
to the number of preferred creditors others of the same class, the 
deed cannot be pronounced by the court fraudulent on its face; but 
it must be left to a jury to determine whether such provision was 
inserted with fraudulent intent. J/hid, 204. 


6. A creditor must establish his debt by judgment before he can raise 
the question of the vyaliditw of a conveyance made by his debtor. 
Tlafner uv. Irwin, 529. 


7. This judgment is only prima facie aud not conclusive against a party 
claiming under the deed. for he may show that the recovery was 
effected by covin and collusion, for a pretended and not a real debt. 
Ibid, 329. 


GATES. 

Where a gate has been unlawfully erected across a public road and the 
proprietor of the land through which the road passes, and on which 
the gate has been placed, afterwards sells the land to A.. who never 
actually entered into the land but leased it to others, who kept up the 
gate, A. is not indictable for the continuance of the nuisance. S. tv. 
Pollok, 3038. 


GIFT. 


Where a father puts his son in possession of a plantation and slaves, and 
permits him for three years to appropriate the crops to his own use, 
the crop of the fourth year, as well as the preceding ones. are to be 
considered as gifts from the father to the son and liable to the claims 
of the son’s creditors. Skinner v. Skinner, 175. 


HOMICIDE. 

1, If one seek another and enter into a fight with him with the purpose 
under the pretense of fighting, to stab him. if a homicide ensues, it 
will be clearly murder in the assailant, no matter what provocation 
Was apparently then given, or how high the assailant’s passion rose 
during the combat; for the malice is express. Ss. v. Lane, 113. 


2. In a case of homicide, where it appeared that the deceased had threat- 
ened the prisoner about three weeks before that he would kill him-—- 
that they met in the street on a star-light night when they could see 
each other—that the deceased pressed for a fight. but the prisoner re- 
treated a short distance—that when the deceased overtook him the 
prisoner stabbed him with some sharp instrument. which caused his 
death, and that at the time of this meeting the deceased had no 
deadly weapon: Held, that this was murder. ¥. uv. Seott, 409. 


3. In such a case, to mitigate the offense from murder. it must appear, 
from the previous threats and the circumstances attending the ren- 
contre, that the killing was in self-defense. Jbid, 409. 

4. Where the deceased intended only a fight without weapons, and that 
known to the prisoner, and the prisoner drew his knife without no- 
tice to the deceased, even if they actually engaged in the fight, the 
stabbing of the deceased by the prisoner would be murder. Jbid, 409. 

o. The belief that a person designs to kill me will not prevent my killing 
him from being murder. unless he is making some attempt to execute 
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his design, or at least is in an apparent situation to do so, and 
thereby induce me reasonably to think that he intends to do it imme- 
diately. Jbid, 409. 


ILLEGITIMATE CHILDREN. 


A. 


was the illegitimate child of B.: B.. her mother, died before her, B.’s 
father C.; A. is entitled to no part of the estate of C. Waggoner v. 
Miller, 480. 


INDICTMENT. 


1. 


on 


ea. 


Where a particular class of persons other than the public overseers of 
roads are indicted for not keeping a road in order, the indictment 
should contain an averment “that it was their duty and of right they 
ought to have kept the said road in repair.” otherwise judgment will 
be arrested. WS. v. Patton, 16. 


The omission of “North Carolina” in an indictment found in a court of 
this State, where the name of the county is inserted in the margin or 
body of the indictment. ix not a cause for arresting the judgment. 
S. vo. Lane, 1138. 


Where the indictment set forth the time of the commission of the mur- 
der in these words: “On the third day of August, eighteen hundred 
and forty-three.” without saving “the vear of our Lord,” or even 
using the word “yvear": Held, that although this defect would have 
been fatal at common law. vet it is cured by our act of Assembly of 
1811 (Rev. Stat.. ch. 55. see. 12). Jbid, 118. 


Where an indictment for a rape charged that the defendant. ‘with 
force and arms, ete... in aud upon one Mary Ann Taylor, in the peace 
of the Stute, etc., violently and feloniously did make an assault, and 
her the said Mary Ann Taylor then and there violently and against 
her will feloniously did ravish and carnally know.” the court can and 
must see with certainty that Mary Ann Taylor was a female. S. %. 
Farmer, 224. 


It is not necessary in an indictment for rape to state the female rav- 
ished was of the age of ten years. /bid, 224. 


If she be under the age of ten, then that fact should be averred, be- 
cause abusing such a female is made felony by the statute, whether 
she assented to the act or not. /bid, 2P4. 


Where, on an indictment for fornication and adultery, the jury found 
that the defendants were guilty of fornication, but not guilty of adul- 
tery, the State was entitled to judgment. S. v. Crowell, 231. 


Where an indictment charges hoth a selling by a slave and a selling to 
a Slave in the same count. advantage cannot be taken of this, though 
not strictly proper. by a motion in arrest of judgment. After trial, at 
least, such a defect in form is cured by our statute of amendment. 
Rey. Stat., ch. 55. sec. 12. NS. a. Hart. 246. 


A profanation of Sunday, by performing labor on that day, is not an in- 
dictable offense in this State. S. v. Williams, 400. 


INSOLVENT DEBTORS. 


1. 


If upon a ca. sa. from a justice of the peace. returnable to the county 
court instead of being returnable before a justice out of court within 
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three months, the person arrested give bond to appear at the county 
court to take the benefit of the insolvent debtor’s law, and he failed 
to appear at the time appointed, and the court rendered judgment 
against him and his sureties, they cannot hear any objection, even at 
the same term of the county court, against such judgment. Dobbin v. 
Gaster, 71. 


2, But certainly at a succeeding term the county court cannot vacate such 
judgment. J/bid, 71. 


3. A debtor who proposes to take the benefit of the insolvent debtor’s 
uct may at. any time after his arrest, upon a ca. sa. and before he files 
his schedule, transfer any portion of his property bona fide for the 
payment of any of his debts contracted before his arrest. Cheek v. 
Davis, 284. 


4. A ca. sa. binds nothing but the debtor’s body, and leaves his property 
free to be disposed of for any bona fide purpose of discharging other 
debts. /bid, 284. 


» Any objection to a bond given by an insolvent debtor arrested under a 
ea. sa. ust be made at the court to which the bond is returnable and 
before judgment is rendered on it. Watts v. dfcBoyle, 831. 


JUDGMENTS. 

1. A judement of the county court upon a justice’s execution returned 
levied on land. under which judgment there are an execution and sale 
of the land, precludes all collateral inquiry into the regularity of the 
previous proceedings. Burhe v. Elliott, 355. 


2. Therefore a purchaser under such judgment and execution will acquire 
2a valid title to the land, although the levy of the justice’s execution 
may have been by one not legally authorized to act as an officer. Ibid, 


spade). 


3. A suit and judgment in which the same person is both plaintiff and 
defendant, or one of the plaintiffs and one of the defendants, is an 
absurdity. and can have no legal efficacy. Newsom vo. Newsom, 381. 


4, Although a warrant may have been filled up by a constable after the 
mavistrafe signed it, and this may be improper, yet the judgment 
regularly rendered thereon cannot, if at all, be collaterally impeached 
as being void for such defect in the leading process. Hafner v. Jricin, 
529, 


JURISDICTION. 


1. The Superior Court has jurisdiction of an action founded on two notes, 
neither of which amounts to one hundred dollars, but which together, 
including principal and interest. amount to one hundred dollars or 
more, I/cCasten Vv. Quinn, 48. 


2. By an act of Assembly passed in 1842, a part of the county of Burke 
and a part of the county of Rutherford were constituted a new county 
by the name of McDowell, and by a supplemental act jurisdiction of 
all criminal offenses committed in that part of McDowell] taken from 
Burke was given to the Superior Court of Burke. But an indictment 
for a criminal offense alleging it to have been committed in Burke 
County cannot be supported by evidence showing the offense to have 
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been committed in McDowell after the establishment of the latter 
county. The jurisdiction of the offense is given to the Superior Court 
of Burke, but its locality must be truly averred in the indictment. 
S. v. Fish, 219. 


3. Under the act of Assembly passed in 1842 establishing the county of 
Union, an indictment against citizens of Union pending in Anson Supe- 
rior Court at the Fall Term, 1845, should have been transferred to the 
Superior Court of Union, though the place where the offense was com- 
mitted was still in Anson County. S. v. Hart, 222. ‘ 


LANDLORD AND TENANT. 

1. Wherever the relation of landlord and tenant exists without any limita- 
tion as to time, such tenancy shall be from year to year: nor shall 
either party be at liberty to put an end to it unless by a regular notice. 
Stedman v. Aelntosh, 291. 


2. This notice must be given six months before and ending with the period 
at which the tenancy commenced, /bid, 291. 


3. There are several cases in which the relation of landlord and tenant 
may terminate without any notice to quit, as where. by agreement of 
the parties, notice is waived, or where its determination is made to 
depend on some particular event, as the death of a particular indi- 
vidual. or fixed by effluxion of time, it being to terminate at a particu- 
lar period. Jbid, 291. 


4. Though courts Jean against estates at will, yet estates at will, strictly 
so speaking, may still be created. Jbid, 291. 


The question as to notice to quit depends upon the contract hetween 
the parties. Jbid, 291. 


6. Where A. contracted with B. that B. should occupy his house and Jot at 
$14 per annum, rept to commence on 26 October, 1841, and if B. should 
desire to remove the house before October, 1842, he was to pay only 
for the time he occupied the house: Held. that this was not a tenancy 
from year to vear. but that it terminated at farthest on 26 October, 
1842, and that six months notice to quit was not necessary. Jbid, 291. 


St 


LANDS OF DECHASED DEBTORS. 

1. Where a father died seized of a tract of land and leaving eleven chil- 
dren his heirs at law, and three of these children recovered a judg- 
ment against the administrator of their father, the plea of fully admin- 
istered being found in his favor. and they then issued a secire facias 
against themselves and the other heirs to subject the land. and upon 
this sci. fa. a judgment was entered and an exccution issued under 
which the land was sold: Held, that it was right for the court, upon 
motion, to vacate the judgment and set aside the execution. and that, 
of course, no title to the land passed to the purchaser. Newsom v. 
Newsom, 381. 

2. But held, further, that, having passed such an order, the court had no 
right to require the purchaser, who was also the assignee of the judg- 
ment, to pay to the defendants in the execution the amount for which 
the land sold. /bid, 381. 


&. In a case like this the remedy of the creditor heirs is in equity. J/bid, 
osl. 
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1. A possession of twenty-one years under colorable title and under known 
and visible boundaries will confer a good title and bar the entry of 
any other person claiming under the State without any reference to 
the period at which the person so entering on the previous possessor 
acquired his right or claim under the State. Pace v. Staton, 82. 


2. The word “entry” in the act of Assembly (Rey. Stat.. ch. 65, see. 2) 
meaus an actual entry into the land, as the exercise of a right under 
a valid legal title derived from the State, and not an entry in a public 
office, as of vacant and unappropriated land to which the party intends 
to perfect a title. /bid, 32. 


MALICIOUS PROSECUTION. 
1. Oue may recover damuges in an action on the case for a mulicious pros- 
cution of his slave. Locke v. Gibbs, 42. 


2. If a prosecutor, on a charge of larceny, has reasonable grounds at the 
time he institutes the prosecution to believe that his goods have been 
stolen, he is not liable to an action on the case for malicious prosecu- 
tion, though he may have discovered after the time the prosecution 
was commenced that his goods had not in fact been taken out of his 
possession, but had been accidentally mislaid. Swaim v. Stafford, 392. 


3. A seareh by a storekeeper, who supposed his goods to have been stolen, 
for the purpose of ascertaining whether his goods were missing, need 
De only such a search as might reasonably satisfy him of the fact. 
The law does not require the utmost diligence in making such a search. 
Ibid, 392. 


4. The mere possession by one person of goods supposed to be stolen by 
another would not afford a sufficient probable cause for a prosecution 
against the former as the receiver of stolen goods when no inquiry was 
made of such person nor any opportunity given of explaining how 
such possession was acquired. /hbid, 398. 


MANUFACTURES. 
Where a raw material is transferred, but left in possession of the grantor, 
and afterwards by him, with the consent of the grantee, converted into 
a manufactured article, the grantee is entitled to this article in its new 
state. Worth v. Northam, 102. 


MILLS. 

1. On an appeal from the verdict of a jury in the county court assessing 
damages for the erection of a mill, the Superior Court has a right to 
permit the sheriff to amend his return of the verdict of the jury so as 
to set forth that they were sworn on the premises. Hurper v. Aliller, 
34. 


2. In the case of a petition for damages caused by the erection of a mill, 
under the act of Assembly (Rey. Stat., ch. 74), when there have been 
a verdict and judgment in the county court, the Superior Court has no 
right to dismiss the appeal of either party therefrom because of 
irregularity in the proceedings previous to the verdict or in the verdict 
itself. The trial must be had in the Superior Court as prescribed by 
that act. /bid, 8-4. 
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NOTICE TO QUIT. 
1. A mortgagor, or one claiming under him, is not entitled to notice to quit. 
Williams v. Bennett, 122. 


2. Even where a tenancy is construed to be from year to year, if, after the 
commencement of a year, there is an express lease for a certain time 
and an agreement to quit at the end of that time, this dispenses with 
notice. Ibid, 122. 


OFFICERS. 
1. The acts of oflicers de facto are as effectual, as far as the rights of 
third persons or the public are concerned, as if they were officers de 
jure. Burke v. Elliott, 355. 


2. What shall constitute an officer de facto may admit of doubt in different 
cases. The mere assumption of the office by performing one or even 
several acts appropriate to it, without any recognition of the person 
as officer by the appointing power, may not be sufficient to constitute 
him an officer de facto. There must at least be some colorable election 
and induction into oflice ab origine and somne action thereunder or so 
long an exercise of the office and acquiescence therein of the public 
authorities as to afford to an individual citizen a strong presumption 
that the party was duly appointed, and, therefore, that every person 
might compel him. for the legal fees, to do his business, and for the 
same reason was bound to submit to his authority as the officer of the 


Or» 


county. Jbid, 355. 


3. The acts of ofticers de facto, acting openly and notoriously in the exer- 
eise of the oftice for a considerable length of time, must be held as 
effectual when they concern the rights of third persons or the public, 
as if they were the acts of rightful officers. Gilliam v. Riddick, 368. 


PARAPHERNALIA. 


1. A gold watch worth $100, the gift of a husband to his wife, cannot in 
our country be considered as among the paraphernalia of the wife 
when the husband at the time of the gift was a man of limited means 
or small property and afterwards died insolvent. Vass v. Southall, 
301. 


2. What shall be considered as paraphernalia of the wife is a question for 
the court, but gvere whether a court of lave can take notice of it at ali? 
Ibid, 301. 


PARTNERSHIP. 


1. Where a vendor. before he sells to a partner, has notice that there is a 
partnership, but that each partner is to be liable only for his own pur- 
chases, the vendor cannot look to the partnership for payment, but can 
have recourse only against the partner purehasing. Baxter v. Clark, 
127. 


2. But where the vendor is informed there is no partnership existing, he 
may, upon discovering the partnership. make all the partners respon- 
sible for goods he has sold to any one and which have been carried 
into the copartnership concern. Jbid, 127. 


PAYMENT. 


A payment of tolls on a public turnpike road cannot be said to be volun- 
tary and not compulsory when it was made by the party to enable him 
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to obtain a passage over the road for the United States mail. which he 
was bound to carry, and to keep his property from heing taken from 
him by distress. Newland v. Turnpike Co., 372. 


POSSESSION OF LAND. 


1, 


2. 


The occupation of pine land, by annually making turpentine on it, is 
such an actual possession as will oust a constructive possession by one 
claiming merely under a superior paper title. Bynum v. Carter, 310. 


Where the extent of a wrongdoer’s possession is so limited as to afford 
a fair presumption that the party mistook his boundaries or did not 
intend to set up a claim within the deed of the other party, it would be 
a proper ground for saying that he had not the possession or that it 
was not adverse; but it is otherwise where the possession was willful, 
open and notorious. Jbid, 310. 


PRACTICE. 


1. 


Ot 


=I 


The application to revive a suit in the name of the administrator of a 
deceased plaintiff must be made within two terms after his death. 
Lea v. Gauze, 9. 


Affidavits will be received to show when the plaintiff died. Jhid, 9. 


If the death of a plaintiff occurs after the commencement of the term 
of this court, at which the appeal in his case is regularly entered, 
although the judgment be not rendered at that term, the court may 
enter a judgment nune pro tune as of a day previous to his death, but 
they cannot do so when he died previous to the commencement of such 
term. Jbid, 9. 


. A deed for land executed by a clerk and master, by an order of the 


court, under the act of 18386. Rev. Stat., ch. 82, sec. 18, conveys all the 
juterest any of the parties to the suit had in the land, although an- 
other may-be in possession claiming adversely. Williams v. Bennett, 
122: 


After a judgment. the clerk has a right to ixsue executions against a 
party to the suit for his own costs. though that party has succeeded in 
his suit. Clark v. Waggoner, 181. 


The court cannot dismiss a suit under the act passed in 1826, Rev. 
stat.. «. 31, s. 41, unless it appears from the writ and declaration that 
the sum demanded is less than one hundred dollars. The verdict of 
a jury finding a less sum to be due does not bring the case within 
that seetion of the act. Clark v. Cameron. 161. 


Where there is an issue joined in the county court, a verdict of a 
jury. and before the verdict is entered. a motion to dismiss the suit, 
which is allowed by the court, and the plaintiff appeals to the Superior 
Court—there must be a trial in the Superior Court of the issues de 
novo. That court cannot render a judgment upon the verdict in 
the county court. bid, 161. 


In this court every judgment of the Superior Court is presumed to be 
right. unless it appears to be erroneous; and it is the duty of the 
appellant to have the matter stated on the record, upon which he 
insists there is error, else the judgment will be affirmed as a matter 
of course. Fleming v. Haleomb, 268. 


418 


INDEX. 


PRACTICE—Continued. 


9, Where, on the trial of an indictment for murder, the prisoner prayed 
for instructions only on the ground that the deceased did intend to 
kill him, and not on the ground of a reasonable belief on his part 
that the deceased did so intend—the court did not err in omitting 
to instruct the jury on the latter point. S. v. Scott, 409. 


10. It is no ground for a new trial that a challenge of a juror by a party 
for cause has been improperly overruled, where the party has been 
tried by a jury to whom he had no objection. not having been pre- 
vented from exercising his privilege of challenging four peremptorily. 
Whitaker v. Carter, 461. 


11. Where three witnesses were introduced for the plaintiff. and from the 
evidence of one or two it was doubtful whether the plaintiff ought to 
recover, the court was right in refusing instructions to the jury, as 
prayed for by the plaintiff's counsel, that if they believed either of 
the three witnesses, the plaintiff was entitled to recover. Horney v. 
Craven, 5138. 


12. Where an original process issued against two persons was served on 
only one, and judgment by mistake of the sheriff in his return, or 
of the clerk. was entered against both, the remedy for the party 
injured is to apply to the court in which the judgment was rendered, 
and have the proceedings rectified. Otey v. Rogers, 554. 

PRESUMPTIONS. 

Where a debtor relies upon the preswmption of payment from the lapse 
of time. and the creditor cudeavors to rebut that presumption by - 
showing his insolvency, the credifor may also offer in evidence the 
eircumstances of the debtor’s residing a great distance from him, as 
tending to show that although the debtor may have had property for 
a short time, yet the creditor had not an opportunity of knowing 
that fact and of getting satisfaction out of that propery. JleKinder 
vw. Littlejohn, 198. 


PRISON BOUNDS. 


A prisoner who has been convicted of a misdemeanvr aud sentenced to 
imprisonment in the jail, can only be entitled to the privilege of the 
prison bounds or rules under the act of Assembly. Rey. Stat.. ch. 90, 
sec. 11, by an express order or rule of the court which sentences hint. 
Ex parte Bradley, 548. 


PROCESSIONING. 


1. In a proceeding under the processioning act where the processioner 
has been stopped in running the lines by a party claiming the land, 
it is not necessary to show that such party had previous notice that 
the lines were about to be run. <Jfiller v. Heart, 25 


some, 


2. The report of a processioner that he has been stopped by a party in 
running a disputed line, constitutes between the parties claiming and 
disputing that line, a cause of record, and each without further no- 
tice, must be presumed to know what is judicially done therein. 
Ibid, 23. 

8. An objection to any of the commissioners appointed by the court is in 
the nature of a challenge. and should be brought forward when the 
appointment is about to be made. J/bid, 25. 
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4, The adjudication of the commissioners affects only the rights of the 


oo 


parties contesting. Jbid, 25. 


5. Where there is a summary proceeding of an inferior tribunal, as in a 
case under the processioning act, not according to the course of com- 
mon law, the party is entitled. e# debito justitiae, to a certiorari to 
bring it up for a review in the matter of law. Jfatthews v. Matthews, 
155. 


6. The report of a processioner ought to state the lines claimed by each 
party, and that while running a line as claimed by one party, he was 
stopped by the other; and must set forth particularly the locality of 
the line thus claimed, and of the part of it at which he was stopped, 
so as to constitute an issue on the boundary. J/bid, 155. 


RECORDS. 


1. Upon the destruction of any part of the record, while a suit is pend- 
ing, or rather of the process, pleadings or orders in a suit. such loss 
may be supplied by making up others in their stead, provided the 
court be reasonably satisfied that the two are of the same tenor 
Harris v. McRae, 81. 


. Upon that matter the court in which the suit is, must exercise its 
own judgment. Jbid, 81. 


ho 


Co 


. Every court has a right to judge of its own records and minutes: and 
if it appear satisfactorily to them that an order was uctually made at 
a former term and omitted to be entered by the clerk, they may at 
any time direct such order to be entered on the records, as of the 
term when it was made. WN. v. JfcAlpin, 140. 


4, In a suit pending in one court, oral evidence is inadmissible to supply 
a defect in the record of another court by showing that au order was 
made or proceeding had in that court which the clerk by mistake or 
through negligence or from other cause omitted to enter cn the 
record. /hid. 140. 


Cl 


. When the records of a court are made up, no power, but that of the 
court itself. can touch them to alter them. ‘They are, in the hands of 
the clerk, a sacred deposit, over which he has no more power than 
any other individual, except to preserve them. Otey v. Royers. d53d4. 


ROADS. 

1. Where an individual appropriates land for a public highway. much 
less time than twenty vears will suffice to make it a public 10ad; for 
it is rather the intention of the owner, than the length of time of 
the user, which must determine the fact of dedication. WN. v. Marble, 


O18. 


2. Where a road has been used by the public as a public highway for 
twenty years and there ix no evidence how this user commenced, a 
presumption of law arises that this road has been laid olf and estab- 
lished as a public road by due course of law. But a possession or 
user by the public for a less time will uot raise this presumption. 
Ibid, 318. 


3. But a county court cannot dedicate or appoint a public road In any 
other manner than as authorized by law. /bid, 31S. 
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4. There may be a public read de facto, and the only nerson who can 
question the right to such a road is the owner of the land- but the 
owner can only be bound by a proceeding against him according to 
the law of the land, or by an user of twenty years, from which pro- 
ceedings will ordinarily be presumed. Jbid, 318. 


5. So, also, no presumption of a legal authority to erect a gate across a 
public road can arise in a less time than twenty years from the 
actual erection of the gate. Jbid, 318. 


SHERIFF. 


Where money has been collected by a deputy sheriff by virtue of his 
office, a demand on him for the money and his refusal to pay it. are 
equivalent to a demand and refusal on the part of the sheriff, and 
will enable the person injured to sustain an action against the latter. 
Lyle v. Wilson, 226. 


SLANDER. 


1. The words “which amount to a charge of incontinency,” and for 
which an action of slander is given to a woman by our act of 1505, 
Rey. Stat., ec. 110, must import not merely a lascivious disposition, 
but the criminal fact of adultery and fornication. JleBrayer v. 
Hill, 136. 


2. To say of a woman that “she was kept by a man,” is actionable under 
our act of Assembly. Jbid, 136. 


3. He who repeats a slander without giving his author, or if he gives 
the author with a malicious intent, is himself liable to an action for 
the slander. Jbid, 136. 


4, In an action on the case for slander, it is competent for the defendant 
to show that the words were uttered before a tribunal of a religious 
society of which the plaintiff and the defendant were both members, 
for the purpose of disproving malice. But the decision of such tri- 
bunal is incompetent evidence. Whitaker v. Carter, 461. 


ot 


On the trial of an action for slander in charging the plaintiff with per- 
jury it is not competent for the defendant to give evidence of any 
other prejury than that laid in the declaration and affirmed to be 
true by a plea of justification. Jbid, 461. 


6. In a declaration for slander in charging the plaintiff with perjury, 
where it is alleged that the plaintiff had been in a certain suit sworn 
and examined on oath as a witness, etc., it is not necessary to state 
what he testified on such trial. At all events such an objection comes 
too late after the verdict. J/bid, 461. 


SLAVES. 


1. A master cannot be made liable for work done for his slave and money 
lent to his slave. Tilly v. Norris, 229. 


2. A general license by the master to his slave to make bargains for work 
to be done only for the benefit of the slave, or a license for the slave 
to borrow money on his own account, will not render the master a 
debtor to a person who should be so inconsiderate as to run up an 
account with a slave thus licensed. Jbid, 229. 
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SLAVES-- Continued, 
3. A person is indictable for buying from or selling to a slave. on his own 
account. even if the owner of the slave has given hix permisison for 
that purpose, unless that permission be in writing. S. v. Hart, 246. 


4. An authority cannot be given by any person to the slave of another to 
sell un article, though that article be the property of the person giy- 
ing the permission. Jbid, 246. 


SUPREME COURT. 
Upon the death of one of the Judges of the Supreme Court, the two sur- 
viying Judges haye full authority to hold the Court and exercise all 
its functions, SN. vw. Lane, 454, 


SURETY. , 

1. In equity relief is granted between co-sureties upon the principle of 
equality applicable to a common risk; and. upon the insolyveney of 
one. the loss is divided between the others, as being necessary to an 
equality. Powell v. Matthis, S3. 

2, But in a court of law cach surety is responsible to his co-surety for an 
aliquot proportion of the money for which they were bound, ascer- 
tained by the number of sureties, merely without regard to the in- 
solvency of any one or more of the co-sureties. /hid, S83. 


3. This rule of the common law, as declared in England, is not altered 
by our act of 1807, Rey. Stat., ¢ 115, sec. 2, by which it is provided, 
that where the principal is insolvent, one surety, who has paid the 
debt. may have his action on the case against another "for a just and 
rateable proportion of the sum.” Jbid, S88. 


+. Where there are more than two sureties, and one pays the whole debt. 
the principal being insolvent, he cannot bring an action against his 
co-sureties jointly, but each must be sued separately for his own lia- 
bility. Jbid, S38. 


® dn a court of law each surety is responsible to his co-surety for an 
aliquot proportion of the money for which they were bound. ascer- 
tained by the number of sureties merely without regard to the insoly- 
ency of any one or more of the co-sureties. In a court of equity 
the rule is different. Semuel vo Zachery. 377. 


TRESPASS. Q. C. F. 

1. The entry of an owner upon a trespasser will enable the former to 
Inaintain trespass; but it must be an entry for the purpose of taking 
possession which may be evinced by acts of ownership on the land 
as ploughing it or the like, or by a formal declaration of the inten- 
tion accompanying the entry. Byniwn vo. Carter, 310, 


2. But although such entry be made yet if the wrong doer continue his 
possession the deed of the owner not being made on the land and 
such adverse possession continuing is not valid to puss a title to the 
land. /bid, 310. 


TROVER. 


1. The wrongful dominion and assumption of property in personal chat- 
telx by one who menaces the rightful owner if he attempt to take 
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them, amount in law to a conversion and are not merely evidence of 
a conversion to be left to a jury. Hare v. Pearson, 76. 


2. An action of trover will not lie against an officer for levying on goods, 
which he has seized by virtue of an execution, legal in all its forms, 
issued against the plaintiff and directed to such officer. Stewart v. 
Ray, 269. 


USURY. 


1. Where A. gave B. an usurious bond for $220 in consideration that B. 
would discharge him from a previous bona fide debt of $200, although 
this original debt is not affected by the subsequent usury, yet B. can- 
not recover the $200 upon the mere declaration of A. to a third per- 
son that he would pay that sum, but never would pay the usurious 
bond. Bost v. Smith, 68. 


2. An action for the penalty under the statute against usury cannot be 
supported unless the usurious interest or some portion of it hag 
been actually received, either in money or money’s worth. Stedman 
v. Bland, 296. 


3. A. loaned a sum of money to B. at usurious interest and to secure the 
payment B. conveyed to a trustee a house and lot worth more at the 
time than the money borrowed and the usurious interest; afterwards 
the property was sold by the trustee at public auction and purchased 
by A. who gave for it what was then its fair value, but owing to the 
depreciation of the property, the sum for which it sold did not 
amount to the principal of A.’s debt. Held, that A. was not liable to 
the penalty under the statute against usury. Jbid, 296. 


WARRANTY. 


1. An affirmation at the time of the sale of personal property is a war- 
ranty if it appear from the evidence that the defendant did not mean 
merely to express an opinion but to assert positively the soundness 
of the article sold, and that bidders should, upon the faith of that 
assertion, bid for the article as sound; otherwise if is not a warranty. 
Foggart v. Blackweller, 238. 


2. What was the intention is a matter of fact to be left to the jury. JbDid, 
238. 


WILLS. 


1. Upon an issue of devisavit vel 20n, where there are no subscribing wit- 
nesses to the paper propounded as a will of real estate, there must be 
affirmative and direct proof as to the fact, that it was deposited with 
some one as a will, or was found after the party’s death among his 
valuable things. St. John’s Lodge v. Callender, 335. 


2. The circumstances that the party who had been a resident of Wil- 
mington, died abroad—that this paper writing was produced by his 
partner and confidential friend. also a resident of Wilmington and 
since dead—that the paper was sealed up, and on the envelope was 
endorsed in the hand writing of the deceased “copy of Joseph Deans’ 
will, 17 June, 1802, to be opened after his death by” A. B. ete., nam- 
ing several, constitute no evidence of the fact so required to be es- 
tablished. Ibid, 385. 
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8. The declarations of the person who produced the will and who is since 
dead, as to the deposit being made with him. are not competent evi- 
dence. Jbid, 335. 


4+, Nor is the possession of the land purrorting to be devised by the 
alleged devisee for thirty-six years, evidence in a court of probate 
of the factum of the will. Jbid, 385. 


. One who propounds a will for probate cannot suffer a nonsuit nor 
withdraw the paper propounded. The proceeding in the court is one 
in rem, and the court is bound to give its sentence on the paper 
itself—the res—without regard to particular persons, but always 
endeavoring to give proper notice to all parties interested. bid, 335. 


ial 


6. Our act of Assembly of 1840, ch. 62, enacting “that no will in writ- 
ing, made after 4 July, 1841, whereby personal property is bequeathed, 
shall be sufficient to convey or give the same, unless such will be exe- 
cuted with the same formalities as are required in the execution of 
wills of real estate.” etc., does not apply to wills of personal prop- 
erty signed and published before 4 July, 1841, though the testator 
may not have died until after that period. Salter v. Bryan, 494. 
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